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FOR THE
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j
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STATEMENT.

On October 31, 1906, an indictment was returned in

the District Court of the United States, for the Northern

District of California, against Dr. E. B. Perrin and John

A. Benson, charging them with a conspiracy to defraud

the United States out of public lands. The indictment

was under Section 5440 of the Revised Statutes of the

United States, found in Vol. Ill, Compiled Statutes U. S.

1901, p. 3676, and reading as follows

:

^^If two or more persons conspire either to com-
mit any offense against the United States, or to de-

fraud the United States in any manner or for any



purpose, and one or more of such parties do any act

to effect the object of the conspiracy, all the parties

to such conspiracy shall be liable to a penalty of not

more than ten thousand dollars, or to imprisonment

for not more than two years, or to both fine and im-

prisonment in the discretion of the Courf

In the Appropriation Act of June 4, 1897, Congress, in

pursuance of the policy of the government respecting

forest reserves, made provision for consolidating into

Government ownership such forest lands as were included

within the exterior limits of a forest reservation. A
given and considerable acreage of the public domain,

covered with forest, would, by Executive action, be re-

served from sale or settlement. It might be that within

the exterior limits of the reserved tract there were par-

cels of land of which the title had already vested in the

transferee of the National Government—in a pre-emp-

tioner or a homesteader, for example, or in a political

corporation, a State, by force of Congressional grant.

Such holdings, while isolated by the circumjacent terri-

tory, would break the integrity of the forest reserve;

and there were considerations of expediency, making as

well for the particular proprietor, whether individual or

State, as for the general Government, why these inter-

spersed holdings should be gathered up and resumed

into the National ownership. Of course, the holdings

stood for vested rights; they could not be arbitrarily

divested. Congress, therefore, proposed to the owners

of such lands that an exchange be made—that these

lands, included within the limits of the forest reserve.



should be relinquislied to tlie United States, and that,

in return, the United States would authorize the pro-

prietor of the relinquished land to select in lieu thereof

a tract of vacant land, open to settlement, not exceeding

in area the tract relinquished. This Act of June 4, 1897,

30 Stat., 36, is as follows:

"In cases in which a tract covered by an unper-

fected bona fide claim, or by a patent, is included

within the limits of a public forest reservation, the

settler or owner thereof may, if he desires to do so,

relinquish the tract to the Government, and may
select, in lieu thereof, a tract of vacant land open to

settlement, not exceeding in area the tract covered

by his claim or patent. '^

In the Act of June 6, 1900 (31 Stats., 614), re-enacted

March 3, 1901 (31 Stats., 1037), it is provided that the

selections of the lieu land should be confined '^to vacant,

surveyed and non-mineral public lands which are sub-

ject to homestead entry, not exceeding in area the tract

covered by such claim or patent.''

Under this legislation. Dr. Perrin had exchanged with

the Government about 135,000 acres of his individual

holdings, lying within the exterior limits of the San

Francisco Mountains Forest Reserve in Arizona. He
was therefore entitled to select an equal acreage in the

vacant lands open to settlement outside of the reserva-

tion ; and the Government of the United States was under

a duty, moral as well as legal, to make good to him this

outside land. It was in the effort to select this outside



land, and secure the redemption of the Government's

obligation, that Dr. Perrin met with this indictment.

Of the 135,000 acres, Dr. Perrin agreed with the Sec-

retary of the Interior that 32,000 acres should be placed

on open land south of the 7th parallel, '^on desert land

apparently; the other could be used on surveyed timber

lands'' (p. 568). The papers, through which Dr. Per-

rin 's right to select and locate this outside land was

manifested and exercised, are familiarly referred to as

*^ Forest Reserve Scrip." After disposing variously of

this scrip—32,000 acres of it in the way just indicated

—

Dr. Perrin came to California with about 40,000 acres of

forest reserve scrip, looking for eligible selections and

locations. His mission was a simple one and an innocent

one, transparently so, to receive from the United States

Government what that Government, in honor and in law,

owed him—to obtain payment, so to speak, of the promis-

sory note of that Government, solvable in public land.

And yet, that mission got him into trouble, serious trou-

ble ; he was indicted—indicted, in very truth, on a charge

of conspiring to defraud the United States out of what

the United States honestly owed him.

On the suggestion of Mr. Leake, Dr. Perrin went to

John A. Benson for information as to available timber

land on which the forest reserve scrip could be placed,

and, through information from Benson, was able to put

forest reserve scrip on about 16,000 acres of timber

land in Tehama County in the neighborhood of the lands

mentioned in the indictment (pp. 568-570). Then it was



that Benson, on a suggestion to the Doctor of the good

turn Benson had done him in putting him in the way

of locating his forest reserve scrip on the 16,000 acres

of timber land, asked the Doctor to exchange forest re-

serve scrip with him for State lieu scrip, the latter just as

available to the Doctor, according to Benson, for lands

in California, while the forest reserve scrip could be

used by Benson in Oregon, Washington, Wyoming and

other States (pp. 572-3). Dr. Perrin had never bought

any land from the State of California, had never bought

a piece of State lieu in his life (pp. 595, 598). He sup-

posed that Benson owned the State lieu scrip, just as

he himself owned the forest reserve scrip (p. 609). He

saw nothing improper in the exchange (p. 609). Hence,

the contract between Perrin and Benson set out in the

indictment.

Under this contract the Doctor employs Benson ^Ho

jsecure for him, by means of State Indemnity School

Land Location, or in other legal manner, the following

described land, to-wit: as per plat attached hereto

—

containing 12,000 acres."

Benson is ^^to file the applications of the nominees of

the said party of the first part (Perrin) for said land in

the State Land Office, and to have said land properly

selected in the United States Land Office, and certified to

the State by the Secretary of the Interior; and there-

after, as soon as the same can lawfully be done, to have

a patent for the said land issued to the said party of

the first part or his assigns: provided, that meanwhile
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the full payment for said land has been made by said

party of the first part in accordance with the terms of

this agreement/'

In the matter of payments under the contract, Perrin

agrees to pay Benson $4.50 per acre, including 50 cents

an acre for location fee, in installments as follows : $2.50

per acre cash, and $2.00 per acre ^^when the application

for the above-described land has been approved by the

State Surveyor General, which in no case shall be less

than three months.'' Perrin is to have the privilege of

discharging the second installment within ninety days

from November 18, 1903, with forest reserve scrip at

$4.50 per acre ; '

' and the party of the second part to pay

the State of California the sum of $1.25 per acre when

same becomes due."

It is further provided that if Perrin *^ shall fail to ob-

tain a good and sufficient title to said land or any part

thereof, under the location to be made as aforesaid or

in some other legal manner, within three years from

the date hereof," then Benson ^'will refund to Perrin

any money that Benson may have received on account

hereof in proportion to the quantity for which title may

fail."

It is finally provided that there shall be no further

location charges over and above $6,000 already paid on

account of lands, whether located with forest reserve

scrip or otherwise, to be selected by Perrin in Town-

ships 24 and 25 North, Ranges 8 and 9 West, Mount

Diablo Meridian.



At the foot of the contract is Benson's receipt, of

date October 31, 1903, for $30,000 ^^on account of the

foregoing agreement.''

Bearing in mind Dr. Perrin's first transaction with

Benson, in which 16,000 acres were located with forest

reserve scrip. Dr. Perrin's explanation of this receipt

for $30,000 will be readily understood (p. 612)

:

^^He took 8,000 acres of my scrip at $4.50, and I

owed him for locations on 16,000 acres, $16,000.

8,000 acres at $4.50 would be $36,000. The $16,000

I owed him had been paid, $10,000 in cash, of which
the $5,000 check was a part; the scrip made the

$16,000 with this 8,000 acres that I gave him. Of
the $36,000, $6,000 was scrip, $10,000 in cash which
had been paid, $5,000 on a check, which it was said

was part of the $10,000, which left $30,000 that

would be owing from me that day. He said he would
get me State lieu land equal to that $30,000 at $4.50

an acre. In other words, my scrip went at $4.50 an
acre, and his scrip and location at $4.50. I was not

making a red cent on it, and what object could I have
in engaging in a conspiracy with the Government
when there was no possible motive for me to do it?"

This testimony of Dr. Perrin is not contradicted by

the witness Charles P. Snell, Dr. Perrin 's former legal

adviser and the principal witness for the Government.

Snell had attempted to impute an improper purpose to

Dr. Perrin in reference to the $5,000 check mentioned

by the Doctor in his testimony. Snell was forced out

of that position on cross-examination, and his testimony

substantially conforms to that of Dr. Perrin, in the ex-

planation of the payment of $30,000. Snell testifies on

cross-examination (pp. 295-298)

:
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**Q. You testified here this morning that Dr.

Perrin had minutes of about 16,000 acres of land

to be scripped with forest reserve land, the minutes
of which he had obtained from Benson, did you not I

A. Yes, sir.

Q. Do you know whether, upon the 21st of Octo-

ber, 1903, Dr. Perrin and Benson had settled upon
the amount of location or cruising charges that Ben-
son was to receive for the 16,000 acres ?

A. Yes, sir.

Q. What was the amount that Dr. Perrin was
to pay him?
A. $16,000.

Q. Upon the 31st of October, 1903, how many
acres of scrip—forest reserve scrip—did Dr. Perrin

turn over to Benson?
A. Do you mean land that had already been

scripped up to that time?

Q. I mean how much forest reserve scrip did he

turn over to Benson under this contract, and under
their dealings up to that time?

A. Between 8,000 and 9,000 acres.

Q. Was not the exact amount 8,444 acres, or

8,000 acres?

A. Eight thousand four hundred and forty;

something like that.

Q. Something like that?

A. Yes, sir.

Q. In addition to that forest reserve scrip, how
much money had Dr. Perrin paid Benson up to Oc-

tober 31st, 1903?

A. I understand that he had paid him $5,000.

Q. Then, the $5,000 he had paid him up to that

time, together with the check that you warned him
not to make, made a total of $10,000, did it not?

A. Yes, sir.

Q. I will ask you further if, upon the 12,000

acres that Benson was to scrip for the Doctor with



State lieu scrip under the agreement of October

31st, Benson did not get 50 cents an acre for the

location charge!

A. That was for the State lieu, yes, sir.

Q. Then, the amount that Benson received, in-

stead of being $24,000 on the State lieu, would be

$30,000, would it not!

A. Yes, sir, $24,000 to apply on the purchase

price and $6,000 for location fee in the State lieu.

Q. Exactly; $6,000 ($16,000!) that Dr. Perrin

was to pay Benson, with $30,000, made a total of

$46,000, did it not!

THE COURT : Certainly, $30,000 and $16,000.

A. Yes, sir, $46,000.

MR. DUNNE: Now, is it not a fact, that upon
the 31st of October, the Doctor had turned over to

Benson 8,000 acres of scrip at $4.50 an acre, making
$36,000, and that it took the entire $10,000 to make
up the total of $46,000 that the Doctor was owing
Benson; is that true!

A. I do not know. It was the scrip that I said,

8,440 acres, and the $5,000 previously paid. He also

gave George Perrin $1,000 that day, I think.

Q. Well, that is a collateral matter. I am speak-

ing about his payments to Benson. I ask you if

the 8,000 acres of scrip were not turned over by Dr.

Perrin to Benson, together with the $10,000, in order

to make up his $46,000 payment to Benson, and that

the additional 444 acres of scrip were turned over

to Benson on the 20th of November, to pay the first

installment of the $2,000 on the contract of Novem-
ber 20th; is not that true!

A. It may have been that way.''

The contract of November 20th, referred to in Snell's

testimony, was a subsequent contract for some addi-

tional land, and it will have a pertinency in the discus-

sion of the Court's rulings at the trial. It is not neces-
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sary to dwell upon it here, in taking a general view of

the case.

But this contract of October 31, 1903, provides that

Perrin employs Benson to secure for him, by means of

State Indemnity School Land Location, or in other legal

manner, the following described land, to-wit: '^as per

plat attached hereto—containing 12,000 acres. '^ And

again, Benson is '^to file the applications of the nom-

inees of the said party of the first part for said land, in

the State Land Office/'

Then follow provisions, first, for the selection of the

lieu land in the United States Land Office; next, for the

listing of that land to the State by the Secretary of the

Interior, and finally, for the patenting of the lands from

the State. The selection, the listment, and the patent-

ing of the lands, are well understood transactions, part

of the statutory machinery, and need not, for the pres-

ent, detain us. But Perrin employed Benson to secure

for him, by these school indemnity locations or in other

legal manner, 12,000 acres, and Benson was to file the

applications ''of the nominees of the said party of the

first part for said land, in the State Land Office.
'

' Look-

ing at the face of the contract, could Dr. Perrin lawfully

get title to as much as 12,000 acres of land through the

medium of school lieu selections? And further, what

did Dr. Perrin understand by Benson's stipulation to

file the applications of the nominees of Perrin for the

12,000 acres in the State Land Office?

Section 3494 of the Political Code of this State fixes



11

the price of the school sections, ^Hhe 16th and 36th sec-

tions, and lands selected in lieu thereof/^ at $1.25 per

acre, payable in cash as to 20%, the balance to be car-

ried as a deferred payment.

Section 3495 of the Political Code sets forth the re-

quirements of the affidavit on an application to purchase

these lands. Among other things not necessary to men-

tion, the applicant must state *Hhat he desires to pur-

chase the same for his own use and benefit, and for the

use and benefit of no other person or persons whomso-

ever, and that he has made no contract or agreement to

sell the same."

Section 3514 provides for the issuance of a certificate

of purchase to the applicant who has proved up on the

particular land covered by his affidavit, and has made

the cash payment of 20%.

But it is open, under the law, to the applicant to sell

this certificate of purchase, and there is nothing to pre-

vent any person from acquiring from a number of these

applicants, through the purchase of their certificates,

12,000 acres, or any other large body of land from the

State: for it is expressly provided in Section 3515 of

the Political Code, ^'Certificates of purchase and all

rights acquired thereunder are subject to sale by deed

or assignment, executed and acknowledged before any

officer authorized by law to take acknowledgments of

conveyances of real property, or before the Eegister. ^

'

It was competent and lawful, therefore, for Dr. Perrin

to make title to 12,000 acres of school indemnity land
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through certificates of purchase, based upon individual

applications for school lieu land. There was nothing un-

lawful in the consolidation by him, into his individual

ownership, of a large body of land, say 12,000 acres, made

up of the aggregation of a number of State Indemnity

School Locations, initiated by individual applicants, and

passing to Dr. Perrin through the sale of the sev-

eral certificates of purchase. The case of Henshall vs.

Marsh, 151 Cal., 289, is express decision to the point. It

is there said:

**It is contended that the purchase by the defend-

ant Marsh was solely with a view to speculation;

that is, with a view of selling it after she obtained

the certificate of purchase and could obtain the

price she wished. But it will be observed that the

Code, Section 3515, authorizes a sale of the land

—

a sale of the certificate of purchase which carries

the applicant's rights thereto—immediately it is ob-

tained, and we can perceive no good reason why,

where the law says the land may be sold when the

certificate of purchase is obtained, one may not have

in mind, at the time the application to purchase is

made, a purpose to do with the land in the future

what the law authorized may then be done. The
Code provision does not, as does the Federal Statute

relative to the acquisition of Government lands

—

say, timber and stone lands— require the applicant

to make oath ^that he does not apply to purchase

the same on speculation,' etc. All that the Code re-

quires is, that the applicant, when he applies to pur-

chase, shall do so for ^his own use and benefit, and
for the use and benefit of no other person, ' and that

*he shall have made no contract or agreement to sell

the same.' This does not mean that the applicant

must go into possession and occupy the land, and
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personally devote it to the uses of which it is cap-

able. Occupation of the land at the time one applies

to purchase school land is only required when it is

capable of cultivation. It does not apply when the

land is timber land. The provision of the section

simply means that when one makes application to

purchase, he does so with the intention and pur-

pose of deriving whatever profit or advantage may
accrue through such purchase, for himself alone, as

contradistinguished from a purchase for the profit

and advantage of some other person. As an ele-

ment entering into that benefit, he may properly

have in contemplation a sale of the land at a profit,

some time after he has obtained his certificate of

purchase, and when the law expressly authorizes

such a sale.''

In the same case the Supreme Court of California

quote from the Supreme Court of the United States, in

U, S. vs. Budd, 144 U. S., 154, as follows

:

^ ^ It simply shows that Montgomery wanted to pur-

chase a large body of timber lands, and did pur-

chase them. This was perfectly legitimate and im-

plies or suggests no wrong. The Act does not in

any respect limit the dominion which the purchaser

has over the land after its purchase from the Gov-
ernment, or restrict, in the slightest, his power of

alienation; all that it denounces is a prior agree-

ment,—the acting for another in the purchase. If,

when the title passes from the Government, no one
save the purchaser has any claim upon it or any
contract or agreement for it, the Act is satisfied.

Montgomery might rightfully go or send into that

vicinity and make generally known, or to individ-

uals, a willingness to buy timber land at a price in

excess of that which it would have cost to obtain it

from the Government, and any person knowing of

that offer might rightfully go to the Land Office and
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make application, and purchase a timber tract from
the Government/'

The Supreme Court of California proceeds to say:

*^As we understand this decision, it holds, in ef-

fect, that under the Federal Statute providing

against the entry of land for speculative purposes,

or for other than the sole use and benefit of the en-

tryman, it is none the less an entry for his use and
benefit under the Act because he makes the entry in

contemplation of a future sale to any person who
may be willing to purchase when he has secured the

title.''

It was lawful, then, for Dr. Perrin to make a contract

which contemplated the acquisition of a large body of

timber land on the ultimate basis of indemnity school

land locations. {Hyde vs. Shine ^ 199 TJ. S., pp. 79-80.)

How, then, did Dr. Perrin understand the stipulation of

Benson, ''to file the applications of the nominees of the

said party of the first part for said land in the State

Land Office"! Did he understand by the term ''nom-

inees," or was it explained to him, that this term meant

applicants for State lieu land, at the statutory price, who

had "proved up" before the State Land Office and who

were authorized to sell their certificates of purchase ; and

that the applications of such people, whose rights had

been bought by Benson, to have the land selected and

listed, not in the State Office but in the United States

Office and in the Department of the Interior, would be

filed for such purposes in the State Land Office, and

thereupon that office would be moved to set the Federal

machinery in motion! If that was Dr. Perrin 's under-
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standing, it involved nothing unlawful, and that such

was his understanding of the use of the term '^nom-

inees''—unacquainted as he was with the procedure and

machinery in the case of State lieu land—appears from

the uncontradicted evidence in the case, from all the evi-

dence in the case upon that subject, and that evidence

is comprehended within the testimony of Dr. Perrin and

Snell. The testimony of Dr. Perrin on the point is found

at page 571

:

* * Q. . Were you in the office of John A. Benson
on the 31st of October, 1903?

A. I was.

Q. Upon the occasion when this contract was
signed 1

A. I was.

Q. Doctor, did you, upon that occasion, retire to

an adjoining room with Mr. Snell and Mr. Williams,

taking the contract with you!
A. I did.

Q. Having retired to that room, what question,

if any, did you ask Snell touching the word
' nominees '

!

A. I read over the contract and called his atten-

tion to the word 'nominees,' and asked him what it

meant.

Q. What did he say. Doctor!
A. He said he supposed the parties had gone be-

fore the State Land Board, proved up where swamp
or mineral land had been lost to the State, and hav-
ing proved that up, they were entitled to make selec-

tions elsewhere, by paying a nominal fee, and that

he supposed these people had made this proof and
paid the nominal fee, and Benson had bought it, and
that what Benson had was that, and which was
right and proper for him to sell."
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Dr. Perrin further says

:

*^Q. Doctor, after you left that room and re-

turned to the room where Mr. Benson was, did you
ask Mr. Benson any question in respect to nominees?

A. I did ask him what the word ^nominees'
meant.

Q. And what did he say?

A. He said in a laughing way: ^That is just

what Mr. Hovey and the others would like to know^

—

leave the matter with him, he had taken my scrip, he
would get me the land. ? y

The testimony of Snell on this point is found at page

277:

^^Q. Did you and Dr. Perrin and Mr. Williams

retire to an adjoining room?
A. I believe we did.

Q. Upon retiring to that adjoining room, did Dr.

Perrin, in the presence of Mr. Williams, ask you
any question in reference to the term ^nominees'?

A. He did.

Q. Did he ask you what it meant?
A. He did.

Q. Upon his asking you that question, did you
make the following reply: 'That nominees meant
people who went before the State Land Board and

proved up land that was for instance mineral or

forest reserve and lost to the State; that they could

ask to have other land take its place at $1.25 per acre,

by paying a nominal fee, and that they had the right

to sell the minutes of the land they had just cruised

on, and Benson could buy them, and those people

would be the Doctor's nominees?'

A. In substance, I said that.

Q. Did you upon that occasion

—

A. Just a moment, Mr. Dunne, particularly I
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said that in regard to the mineral and swamp base,

particularly I remember that.''

See also testimony of L. S. Williams, p. 533.

So much for the contract itself—for the alleged con-

spiracy. There are other phases of the evidence, not

necessary here to a general view, and which will come

out in the discussion of the rulings at the trial. Some at-

tempt, however, was made at the trial to sustain the

proposition that although Dr. Perrin may have been in-

nocent in the making of the contract, nevertheless, he

subsequently learned of its invalidity, in the sense that

the nominees for whom applications had been filed by

Benson were fictitious, and yet, he lent himself know-

ingly to the scheme, and at that point of time, if not

in the making of the contract, became a party to an un-

lawful conspiracy. The Government called a Notary

named Snelling, engaged in merchandise business in Te-

hama County, who testified (pp. 458-461) that in 1905,

June or July, he had seen Dr. Perrin and George W.

Pearson buying supplies at the merchandise store, and

sometimes Dr. Perrin would pay the bill—sometimes

Pearson would pay the bills himself. The only point of

this was to suggest an inference or conjecture that Pear-

son might have been in the employ of Dr. Perrin. Now,

then, Pearson had made some affidavits in 1905, under the

California procedure, in aid of certain State lieu selec-

tions; and deducing presumption from presumption, or

building guess upon guess, the intimation was that he

must have made those affidavits at the instance of Dr.

Perrin, and therefore Dr. Perrin, in 1905, was lending
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himself to a scheme of State lieu selections by means of

fictitious applications. But the uncontradicted testimony

of Mr. Pearson (pp. 646-653) disposes of the matter and

shows that he made no affidavits whatever for Dr. Perrin,

except in connection with the laying of forest reserve

scrip ; and that any affidavits made by him in relation to

State lieu selections were made at the instance, and in

the service of one George H. Perrin, a name-sake but no

relative of Dr. Perrin, and that Dr. Perrin had nothing

whatever to do with those affidavits. To the same effect

is the testimony of Dr. Perrin (p. 591).

Now, then, on a view of the main features of the case,

the general theory of the Government is easily seen:

that Benson intended to commit a fraud through the use

of ^^ nominees, '^ and that Dr. Perrin, of course, as es-

sential to the conception of the conspiracy, was a party

to the fraud. The title to the school lands, whether pri-

mary Sections 16 and 36, or lands in lieu thereof, is

initiated through the affidavit on application to purchase,

required by Section 3495 of the Political Code, in which,

as we have pointed out, it must be shown that the appli-

cant is acting in his own behalf, unfettered by any pre-

contract. But an applicant might be induced to make the

affidavit who had bound himself by pre-contract to act

as the agent or dummy of the real party in interest. Or,

the name of a fictitious applicant might be used, the

simulated affidavit filed, and certificate of purchase ob-

tained in the name of the fictitious applicant, and then a

fabricated assignment made from such fictitious appli-

cant to the real party in interest, as a basis on which the
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patent should finally issue from the State. In this way,

the State would be procured to part with its title to the

school sections in fraud of the Statute. But the appli-

cation and affidavit to purchase may be addressed, under

Section 3495 Political Code, to any of the lands mentioned

in Section 3494 of that Code ; and among those lands are

*Hhe 16th and 36th sections, and lands selected in lieu

thereof/' The State could make title to itself from the

United States, to lands in lieu of the 16th and 36th sec-

tions, wherever the grant of those sections had failed, as,

for instance, where those sections as surveyed were min-

eral lands. The new sections, or lieu sections—to use the

term of the statute—were the substitutes or equivalents

of the primary lands ; and those substituted sections, the

State sells, in like manner with primary school lands,

at the terms and by the procedure set forth in Sections

3494 and 3495 of the Politicar Code. And as well in

reference to those substituted sections as to the primary

sections, the fraud may be perpetrated through the medi-

um of the affidavit; and a certificate of purchase, and ul-

timately a patent procured from the State in the name

of the real party in interest, who had operated behind

the affidavit. These primary lands, it should be noted,

may be out of relation to the proprietorship of the State,

not simply by loss, as in the case of mineral lands, but

also by relinquishment, as where the State accepts the

offer of the general Government, in the Forest Eeserve

Act, to exchange its proprietary lands within the limits

of a forest reserve for an equal acreage of outside lands.
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These outside lands, so received in exchange, like the lieu

land spoken of, may be the object of a fraudulent scheme,

through the medium of the statutory affidavit on appli-

cation to purchase, and, in the same way, from that

tainted source, may, by certificate of purchase and final

patent from the State, pass into the name of the real

party in interest.

An additional detail may enter into the case where the

primary lands, included within the limits of a forest

reserve, are exchanged by the State for outside lands,

and this detail may be stated for clearness and com-

pleteness. The outside lands, received by the State in

exchange, may, as pointed out, be moved upon by fraudu-

lent affidavit, under Section 3495, Political Code. But

the primary lands themselves, within the limits of the

forest reserve, may have been subjected to an application

and affidavit to purchase; and if so, it would seem as if

the relinquishment of such pending application should be

made to the State in order that the State may proceed,

with a free hand, to relinquish its title to such primary

lands to the general Government, in exchange for the

outside lands. This original application itself may have

been a fraud, in the same way as any other fraud upon

the primary lands, perpetrated through the medium of

the statutory affidavit, in the way indicated. The real

party in interest, then, would relinquish or withdraw the

application for the primary lands, and would then pro-

ceed by application and affidavit under Section 3495 Po-

litical Code, to obtain a certificate of purchase and a
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patent from the State for the outside lands which the

State had received in exchange. The relinquishment of

these statutory applications to purchase the primary

lands was not a factor in the evidence at the trial, Dr.

Perrin was not connected with such relinquishments, nor

are the relinquishments important in themselves, except

as matter of inducement or explanation in connection

with the later applications to purchase from the State

the outside lands which had taken the place of the pri-

mary lands. But the matter is here referred to because

these relinquishments are mentioned in the indictment,

and it was thought that a reference to the relinquishments

at this time would give a clearer reading of the indict-

ment. Strange to say—and the mere statement of the

matter authories us to say this—strange to say, that

indictment charges a fraud, not on the State of Califor-

nia, but on the general Government, on the United States.

To that indictment we now pass ; for the first assignment

of error that we shall discuss is the insufficiency of

the indictment to state a conspiracy to defraud the United

States.

ASSIGNMENTS OF ERROR.

The assignments of error are set forth in the record at

pp. 817-836. They will not be repeated at this point, but

will be noted specifically as the argument proceeds, from

proposition to proposition, with particular reference to

the pages and paragraphs of the record.
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ARGUMENT.

I.

The Court erred in overruling the derrmrrer of the de-

fendant Perrin to the indictment.

This demurrer went to the general sufficiency of the

indictment ; to its statement of facts, as being insufficient

to constitute an offense against the laws of the United

States. It will be found at pages 24-26 of the Trans-

cript.

The indictment is in two counts. It has a full assort-

ment of ephithets, adverbial and adjective—falsely and

unlawfully, and again, false, feigned, fraudulent and fic-

titious ; these terms are plentifully distributed. The sen-

tences are lengthy, trailing, and involved. The paper

certainly lacks the merits of clearness and concision,

which are supposed to be the prime qualities of a plead-

ing. It may be said of the indictment, as was said by

Judge DeHaven of the indictment in a somewhat dif-

ferent case {U. 8. vs. Hyde, 132 Fed., 548), that it ^'is

certainly subject to very severe criticism because of lack

of precision and singleness in its statement of facts. ^' Or,

we might use, in reference to the indictment in the case

at bar, the language of Judge Lacombe, in speaking of

this same indictment which Judge DeHaven criticised

—

*' obscure, involved, tautological and verbose; a single

sentence runs stumbling over several printed pages with-

out a period. The meaning can be discovered only by

carefully rewriting the sentence—actually or mentally

—

so as to conform it to the canons of modern English."
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Taking, now, tlie first count of the indictment, omitting

epithets, and reducing it to plain sentences, we have the

attempted statement of these facts:

On October 31st, 1903, at San Francisco, Benson and

Perrin conspired to defraud the United States of 12,000

acres of land in Tehama County, California. These

lands were open to selection, in lieu of lands within the

limits of forest reserves. Applications and affidavits to

purchase and entries of these lands were to be filed in

the State Land Office. And the State was to demand of

the United States the lands covered by such applica-

tions, in lieu of other lands of the State which had been

included within the limits of forest reservations.

Then the indictment goes on to speak of applications to

purchase, addressed to these primary lands themselves,

and of relinquishments of those applications, in order to

give the State a free hand to make the exchange. The

statement is that Benson had already caused these State

lands, included in the reservations, to be covered by ap-

plications and affidavits to purchase from the State, and

by his relinquishment of these applications, the State was

apparently entitled to select other lands in lieu. The

statement of Benson's relinquishment is somewhat in-

volved. Epithets apart, it is as follows: ^^and by the

relinquishment of which said lands—so included in the

said forest reservations—by the said John A. Benson,

by means and use of the names in the applications so

before mentioned, the State of California was apparent-

ly entitled to select other lands in lieu thereof. '' It is
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possibly intended to be said that Benson would relinquish

in the names of the persons for whom the applications

purported to be made.

The foregoing, epithets apart, is the entire charging

part of the first count of the indictment, as distinguished

from the overt acts. The epithets in questions are : first,

* ^falsely and unlawfully '

'
; and second, *' false, feigned,

fraudulent and fictitious.*^ Falsely and unlawfully are

attached to the verb * ^ conspire. '

' ^'Perrin and Benson

did then and there falsely and unlawfully conspire.'* It

is the applications and affidavits to purchase which are

said to be ^^ false, feigned, fraudulent and fictitious.'*

But nowhere in this count is any fact alleged in respect

to which the applications and affidavits—or to use a single

term, the sworn applications—were false, feigned, fraudu-

lent and fictitious. The charging part, then, of the count,

comes to this: That applications, described by the epi-

thets mentioned, were to be made to the State of Cali-

fornia for the purchase of some lands in Tehama County.

The State of California was to demand of the United

States these particular lands as a substitute and equiva-

lent for an equal quantity of State lands, which, by the

accident of geographical location, were included within

the limits of a forest reserve. Incidentally, Benson was

to relinquish certain applications with which he had

previously covered the original State lands, thus leaving

the way open to the State to make the exchange. Just

here, the story of the charging part of the count breaks

off. We must supply it, if at all, inferentially and by
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intendment. Presumably, therefore, it may be inferred,

or intended, that when the State received the outside

lands from the United States Government in exchange

for the interior lands, it would subject its ownership of

those outside lands to the application and machinery of

Sections 3495 et seq. of the Political Code, and in sequel,

would issue certificates of purchase and final patent for

the lands.

Now, the broad ground is taken that this count does not

state an offense against the laws of the United States;

that it does not set forth a conspiracy to defraud the

United States of anything. But there are two objections,

decisive we think, which may be noted here in advance of

the broad question on the merits. And first, inasmuch as

the alleged fraud is imputed to the sworn applications,

and by way of general epithet, it is to be remembered

that the constituent items of such sworn applications are

enumerated and specified in Section 3495 of the Political

Code ; and no attempt is made in this count, beyond gen-

eral epithets, to indicate any particular item or require-

ment of Section 3495 in respect to which an act of fraud

may be imputed. In U. S. vs. Cruikshank, 92 U. S., 542,

it is said:

*^ Every ingredient of which the offense is com-
posed must be accurately and clearly alleged. It is

an elementary principle of criminal pleading that,

where the definition of an offense, whether it be at

common law or by statute, includes generic terms,

it is not sufficient that the indictment shall charge
the offense in the same generic terms as in the defini-
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tion; but it must state the species—it must descend

to particulars."

And again:

^^ Every offense consists of certain acts done or

omitted under certain circumstances, and in the in-

dictment for the offense it is not sufficient to charge

the accused generally with having committed the

offense, but all the circumstances constituting the

offense must be specifically set forth. '

'

And in the Greene case, 52 Fed., 104, it is said

:

^^ Whether the accused is charged with an offense

is to be determined by the particular acts or facts

set forth, and not by the conclusions of the pleader,

although asserted in the words of the Statute. Every
offense consists of certain acts done or omitted under
certain circumstances, and in the indictment for the

offense it is not sufficient to charge the accused gen-

erally with having committed the offense, but all

the circumstances constituting the offense must be

specifically set forth."

In Kech vs. U. S., 172 U. S., 437, it is said

:

**It was charged that Keck on the date named did,

Unoivingly , wilfully and unlawfully import and bring

into the United States, and did assist in importing

and bringing into the United States, to-wit: into

the Port of Philadelphia, diamonds of a stated value,

contrary to law and the provisions of the Act of

Congress in such case made and provided, with

intent to defraud the United States."

The Court proceeds to say:

**As is apparent, the alleged offense averred in

this count was charged substantially in the words
of the Statute. In the argument at bar, counsel for
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the United States conceded the vagueness of the ac-

cusation thus made; and, tested by the principles

laid down in U. S. vs. Carll, 105 U. S., 611, 612; U.

8. vs. Hess, 124 U. S., 483; and Evans vs. U. 8.,

153 IT. S., 584, 587, the count was clearly insufficient.

The allegations of the count were obviously too gen-

eral, and did not sufficiently inform the defendant
of the nature of the accusation against him. The
words ^contrary to law' contained in the Statute,

clearly relate to legal provisions not found in Sec-

tion 3082 itself, but we look in vain in the count for

any indication of what was relied on as violative of

the statutory regulations concerning the importa-

tion of merchandise. The generic expression, im-
port and bring into the United States' does not con-

vey the necessary information, because importing
merchandise is not per se contrary to law, and could

only become so when done in violation of the specific

statutory requirements. As said in the Hess case,

at page 486: ^The statute upon which the indict-

ment is founded only describes the general nature of

the offense prescribed, and the indictment, in re-

peating its language, without averments, disclosing

the particulars of the alleged offense, stated no mat-
ters upon which the issue could be formed for sub-

mission to a Jury.' "

Certainly, a bald allegation that a defendant conspired

to defraud the United States or to defraud the State by

false, feigned, fraudulent, and fictitious applications,

where the ingredients and items of such applications are

enumerated and specified by the statute, could not be

sustained as a sufficient pleading, even in a civil case,

let alone an indictment. {JJ. 8. vs. Taffe, 86 Fed., 114).

As was said in Evans vs. U, 8., 153 U. S. 584: ''The

crime must be charged with precision and certainty, and



28

every ingredient of which it is composed must be ac-

curately and clearly alleged.'^

As to the case of Dealy vs. TJ. 8., 152 U. S., 539, if

that case can be construed as holding, as a point in

judgment, that the mere general epithets will supply the

place of allegations of fact and of the ingredients of

the offense, it must be taken to be overruled by the later

cases which we have cited from the Supreme Court of

the United States. But the point now making was not

a point in judgment in the Dealy case, and that case did

not go off upon such considerations. In that case it was

charged that the defendant conspired to defraud the

United States of land by means of false, feigned, illegal

and fictitious entries of said lands, "under the Home-

stead Laws of the United States, said lands being then

and there public lands of the United States open to entry

under said Homestead Laws, at the local Land Office of

the United States at DeviPs Lake City in said State.''

It was therefore alleged specifically that the entries

were under the Homestead Laws of the United States,

and that the lands were open to entry under the Home-

stead Laws at the specified Land Office of the United

States. The only point argued and decided was in ref-

erence to the meaning of the word ^' entry'' as used in

the indictment. The defendant argued that the term

** entry" referred merely to the initiation of the pro-

ceedings under the Homestead Law, and, as being a mere

preliminary act, did not operate to divest the title of the

United States. The Court held, however, that the term
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should be construed to mean, not ^^the mere preliminary

application'^ but the proceedings as a whole, the com-

plete transfer of title. No discussion was had touching

the sufficiency of the epithets as matter of pleading.

More than this, the Court held, by implication, that if

the charge had been limited to the preliminary appli-

cation, it would not have gone to the divesting of title

of the United States, and would not have sufficiently

stated an offense. To save the indictment, it was neces-

sary to make the term ^^ entries'' cover the whole pro-

ceedings. Section 3495 of the Political Code provides

for the sworn application to purchase and its specific

ingredients. School lands, under the California law, are

not ^^ entered"; nor is the term ''entry" used there to

describe the dealing between the State and the appli-

cant. On the contrary, such lands are said, in Section

3494, Political Code, to be sold; and the applicant for

such lands is described in that same section as "pur-

chaser," not "entryman." Evidently, the word "en-

tries" would not have found its way into the indict-

ment in this case, proceeding upon a State transaction

and statute, if it had not been copied into the indictment

from the case of Bealy vs. TJ. 8. But over and above

all these things, if the Dealy case is an authority for

the proposition that a conspiracy to defraud is sufficient-

ly alleged by the use of general epithets, particularly in

reference to such a statute as Section 3495 of our Political

Code, it must be deemed to be overruled by the later
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cases from the Supreme Court of the United States,

which we have cited.

So much for the matter of pleading fraud by general

epithet. We have also indicated that the charging part

of the indictment breaks oif , an incomplete thing, and that

any case of fraud going to the divesting of title and pos-

session of public lands is to be supplied, if at all, infer-

entially and by intendment. This indictment violates the

fundamental rule expressed in Pettibone vs. U. S., 148 U.

S., 196, by the Supreme Court of the United States, as

follows: ^^The charge must he made directly and not

inferentially, or hy way of recital/' Or, as was said of

the indictment in the Greene case, 52 Fed., 104: ''It

cannot be aided by presumption or intendments. '

'

It is believed, therefore, that the objections thus far

noted to the sufficiency of the first count of the indictment

are decisive.

We come, now, to the broader proposition that what-

ever may be assumed for the sake of the argument in

aid of the indictment, by way of inference and intend-

ment, or in the direction of supplementing epithets with

facts, the case is not one in which, on a view of the whole

pleading, the otfense arises of a fraud upon the United

States—not a fraud upon the State, but a fraud upon the

United States. It is well settled that the sufficiency of the

indictment must be tested by the allegations of the charg-

ing part ; and that those allegations may not be aided by

reference to the statement of the overt acts. In U. S. vs.

Brittan, 108 U. S., 199, it is said: ''It follows that as
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a rule of criminal pleading in an indictment for con-

spiracy, under Section 5440, the conspiracy must be suf-

ficiently charged, and that it cannot be aided by the aver-

ment of acts done by one or more of the conspirators

in furtherance of the object of the conspiracy. '
' (See

also Pettibone vs. U. S., 148 U. S., 197; U. S. vs. Taffe,

86 Fed., 113).

In determining, then, the broad question of the suf-

ficiency of the indictment, that pleading is not to be

helped out by reference to the overt acts. But there is

nothing in the overt acts set out in the first count which

changes the nature of the conspiracy sought to be charged

therein. The first overt act is the making of the agree-

ment of October 31st, 1903, between Benson and Perrin;

and the agreement is set out in haec verba. We have been

over that agreement, and have seen that it contemplates

an employment by Perrin of Benson, to secure certain

lands in California by school lieu locations. The second

overt act is the payment and receipt of $30,000 on ac-

count of the agreement. The third overt act is the sign-

ing of some blank non-mineral affidavits by Snell, at the

instance of Perrin, and the use of those affidavits, sub-

sequently filled up, in connection with applications to

purchase. The fourth overt act is an application to

purchase in the name of R. M. White, a non-existent pur-

chaser. The fifth and last overt act is a similar applica-

tion in the name of John F. Forsyth, a non-existent pur-

chaser.

We may, then, rest with confidence, in the position that
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unless the charging part of the conspiracy, in the first

count, can be sustained in and by the sufficiency of the

allegations, in such charging part, the first count of the

indictment must fail. And it will be convenient, in con-

nection with the first count, and upon the broad question

of sufficiency, to discuss the second count as well, for the

same questions will arise.

In the second count the same epithets are repeated as

we have noticed in the first count; and the second count

is subject to the same strictures as a pleading which we

have quoted from Judge DeHaven and Judge Lacombe.

Omitting epithets, and patiently reducing the involved

and cumbrous sentences to something like plain Eng-

lish, the story of the charging part in the second count

will be found to present substantially the same broad

question as the first count, although, as a matter of de-

tail, it points more directly to those lands of the State

which are known as the 16th and 36th Sections. We do

not understand, however, that there is any difference in

respect to this detail or that there is any importance in

the suggestion; for if we may look to the overt acts for

the sense in which terms are used in the charging part

of the first count {U. S. vs. Biggs, 157 Fed., 264-272), it

will appear that the lands of the State in contemplation

are the school sections. Now, then, the story in the

charging part of the second count runs thus

:

^^ Benson and Perrin, on October 31st, at San Francisco,

conspired to defraud the United States of 12,000 acres

in Tehama County, State of California, open to selection
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in lieu of lands within the limits of forest reservations,

through the medium, in the first place, of sworn applica-

tions to purchase an equal acreage, out of 16th and 36th

sections, lying within the limits of these forest reserva-

tions. These sworn applications had been made and

filed in the State Land Office. These applications were

to be relinquished, however—in other words, the 16th

and 36th sections which they covered were to be left free

in the hands of the State to be exchanged for lands out-

side the forest reservations—for the purpose of select-

ing, and entitling defandants to the right to select, and

^having the State of California select and thereafter ob-

tain title' to the 12,000 acres 4n order that said State

might transfer and convey the same to the said defend-

ants' in lieu of the lands as to which the applications

had been relinquished. Applications, in the second place,

were to be made and filed in the State Land Office for

the 12,000 acres of outside lands to which the State was

thus to obtain title in lieu of the exchanged lands; and

it is said somewhat obscurely that these selections or

applications for the 12,000 acres of outside lands were to

be based upon the applications and relinquishments which

related to the exchanged lands, the original 16th and 36th

sections. The point seems to be that the effect of the re-

linquishment is to leave the way clear to an application

to the State for the purchase of the outside lands to

which the State was to get title. Indeed, the next sen-

tence of the second count brings this out, and is evidently

written with an eye to the Forest Eeserve Act, which we
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have already quoted. The State of California is to be

procured to relinquish to the United States its right to

the inside lands, 16th and 36th Sections, and to select

the outside lands as school indemnity lieu lands, for and

on behalf of the defendants. In a word, the State is to

get title to the outside lands, in exchange for its inside

lands, and thereupon the defendants are to obtain a con-

veyance of the outside lands from the State

—

inferential-

ly, and by intendment, through the statutory machinery

of the Political Code. In fact, the closing sentence of the

second count is, that the State of California is to obtain

title to the outside lands as and for school indemnity

lieu lands from the United States, and to convey the

same to the defendants in lieu of the 16th and 36th Sec-

tions, being the lands inside the forest reservation. The

same overt acts set out in the first count are adopted

for the second count.

Two things are now apparent : First, the second count

is obnoxious to the same decisive objections as have been

made to the first count, for the same reasons, and upon

the same authorities, in respect of the use of epithets in

the place of facts; and again, in respect of the inherent

infirmity of the second count—in the necessities of infer-

ence and intendment under which it labors; and second,

that the broad question of insufficiency arises equally on

both counts. And that broad question is : Does this in-

dictment state facts amounting to a conspiracy to defraud

the United States'? Is there any fraud upon the United

States, disclosed by this indictment?
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The school grant is a typical instance of State title to

public lands of the United States, acquired by the State

through Congressional grant. In People vs. Morrill, 26

Cal., 353, it is said comprehensively:

^ ^ The public lands of the State are distinguishable

into two general classes: First, those which it

holds by virtue of grants from the United States;

second, those which it owns by reason of its sover-

eignty. The first class includes the grant of five

hundred thousand acres September 4, 1841 ; the grant

of the sixteenth and thirty-sixth sections in each

township for the use of schools therein, of seventy-

two sections for the use of the seminary of learning,

and of ten sections for public buildings—March 3,

1853; the grant of one hundred and fifty thousand

acres for an agricultural college, July 2, 1862; and
the grant of all the swamp and overflowed lands in

the State belonging to the Government, September
28, 1850. The second class of lands, belonging to

the State by reason of its sovereignty, includes the

shore of the sea and of its bays and inlets, in the

common law definition of the word ^ shore'; that is,

the land usually overflowed by the neap or ordinary

tides.''

The sixth section of the Act of March 3, 1853 (10 Stats.,

244), in which the grant to the State of the 16th and

36th Sections for school purposes is found, reads as

follows

:

''All the public lands in the State of California,

whether surveyed or unsurveyed, with the exception
of Sections sixteen and thirty-six, which shall be,

and hereby are, granted to the State for the purpose
of public schools in each township; and, with the
exception of lands appropriated under this Act, or
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reserved by competent authority, and excepting, also,

the lands claimed under any foreign grant or title,

and the mineral lands, shall be subject to the pre-

emption laws of the 4th of September, 1841, with all

the exceptions, conditions, and limitations therein,

except as is herein otherwise provided; and shall,

after plats thereof are returned to the office of the

Register, be offered for sale, after six months' pub-

lic notice in the State of the time and place of sale,

under the laws, rules and regulations now governing

such sales, or such as may be hereafter prescribed. '

'

It is in the parenthetical clause that we find the grant

:

^^With the exception of Sections 16 and 36, which shall

be, and hereby are, granted to the State for the purposes

of public schools in each township.'' It was held that

the Act operated a grant in presenti of the school sec-

tions, vesting the title in the State to the 16th and 36th

Sections absolutely, as fast as the townships were sur-

veyed and sectionized. (Higgings vs. Houghton, 25 Cal.,

256; Sherman vs. Buich, 93 U. S., 214; Saunders vs. La

Purisima Co., 125 Cal., 166). It was necessary, of course,

that legal identity should be given to the school sections

by survey approved under the authority of Congress, in

order that the title of the State should attach; and this

applied as well to lieu lands, selected by the State in

compensation for the 16th and 36th Sections, as to those

primary sections themselves. {Middleton vs. Low, 30

Cal., 604-5 ; Grogan vs. Knight, 27 Cal., 515 ; Sherman vs.

Bmch, 93 U. S., 214:; Bullock vs. Rouse, 81 Cal., 594).

Upon the approved survey, then, of the United States,

through the Department of the Interior, the title of the
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State to the 16th and 36th Sections vested; and there-

after, the state held those lands as a proprietor, in the

same absolute fee as a vested railroad grant, and in the

same unqualified ownership as any lot of land on Market

Street may be held, like the lot of land, for instance,

on which the new Palace Hotel is now going up. The

school sections were vested in the State beyond the reach

or power of Congressional legislation. As was said in

Hibbard vs. Slack, 84 Fed., p. 574, with full citation of

authorities

:

^^ There are certain well established principles of

law applicable to school sections, which should be

constantly borne in mind, as follows: first, title to

a school section, if unencumbered at date of survey,

then vests absolutely in the State. And this is the

principle recognized and acted upon by the Depart-
ment of the Interior. After title has thus vested, the

section is not subject to any further legislation by
Congress.''

Now, then, it is entirely clear, in respect to these pri-

mary school sections, that a fraud may be perpetrated

upon the State, as the vested proprietor, through the

medium of the sworn application to purchase required by

Section 3495. The purchaser is required to state, under

oath, as we have already indicated, in connection with the

case of Henshall vs. Marsh, 151 Cal., 289, ^Hhat he de-

sires to purchase the same for his own use and benefit,

and for the use and benefit of no other person or persons

whomsoever, and that he has made no contract or agree-

ment to sell the same.'' It may be, that these state-
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ments are untrue, and that the purchaser, in point of

fact, has made a pre-contract to buy the land in and for

the interest of some other person or persons. The ac-

quisition of the land, by such other person or persons,

through the instrumentality of the apparent purchaser

and of the perjured affidavit, would be an obvious fraud

upon the State; and if, in the Penal legislation of the

State there were a statute on the lines of Section 5440

Eevised Statutes of the United States, an indictment

would lie against such third person and such apparent

purchaser for conspiracy to defraud the State. It is

provided in Section 532 of the Penal Code of California

:

^' Every person who knowingly and designedly, by any

false or fraudulent representation or pretense, defrauds

any other person of money, labor, or property, whether

real or personal,'' is punishable as for larceny. Under

this section, a criminal prosecution would lie in California

against a person who, by fraudulent representation or

pretense had defrauded a railroad company out of a

parcel of land in California included within its vested

railroad grant. The Southern Pacific Company, as was

held in the Oakland Water Front case in the Circuit Court

of Appeals, (151 Fed. 376) is the grantee, by mesne

conveyances, of the title of the State of California to a

strip of land on the Oakland Water Front, between high

water mark and the low tide line, of 1852. Undoubtedly

a criminal prosecution would lie, under the section of the

Penal Code just quoted, against a person, who, by fraudu-

lent representation or pretense, had defrauded the gran-
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tee of the State of any portion of this granted Water

Front. But no one would think of suggesting, in the case

of the Oakland Water Front, that the State of California

had been defrauded, because the defendant in the crim-

inal prosecution had perpetrated a fraud upon the State's

grantee, the railroad company. Similarly, no one would

think of suggesting that the United States had been de-

frauded because the defendant in a criminal prosecution,

under the California Statute, had defrauded the grantee

of the United States, the railroad company, out of a

parcel of land included within its vested land grants.

Is it not plain, to a demonstration, that in the case of

the fraud above referred to, perpetrated upon the State,

under Section 3495 of the Political Code, it is upon the

State alone that the fraud has been committed, and that

by no stretch or straining of construction can it be said

that the United States has been defrauded! But is the

case any different, in principle, where the fraudulent

purchase from the State, under Section 3495 of the Po-

litical Code, is addressed to those lands of which the title

has vested in the State by way of compensation or ex-

change for the primary school sections? The transac-

tion between the purchaser and the State, in respect to

the lieu lands, is precisely the same transaction of pur-

chase and sale which takes place in respect to the primary

lands, and is provided for in the self-same context, in

the same sections, in the same sentence, in the same

clause, side by side. Section 3494 is the first section of

Article III, Chapter I, Title VIII, of the Political Code of
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California. Title VIII bears the heading: ^^ Property

of the State.

'

' Chapter I of that Title is headed :

^

' The

Public Lands.'' Article III of that Title is headed

"School Lands.'' And Section 3494 of that Article is

entitled: "School Lands; Price, Payment; When to be

made." This Section reads as follows:

' * The unsold portion of the five hundred thousand

acres granted to the State for school purposes, the

sixteenth and thirty-sixth sections, and land selected

in lieu thereof, must be sold at the rate of $1.25 per

acre, in gold coin, payable twenty per cent of the prin-

cipal within fifty days from the date of the certifi-

cate of location issued to the purchaser; the balance,

bearing interest at the rate of seven per cent per

annum, in advance, is due and payable within one

year after the passage of any act by the Legislature

requiring such payment, or before, if desired by the

purchaser/'

Section 3495 is entitled "Affidavit on Application to

Purchase." It reads as follows:

"Any person desiring to purchase any portion of

not less than the smallest legal subdivision of any
of the lands mentioned in Section 3494, situate in

any township which has been surveyed by the United

States, must make an affidavit
; '

' then follows a speci-

fication of the ingredients or items of the affidavit.

It is with the State, therefore, that the applicant for

school lieu land deals ; it is to the State that he applies
j

it is from the State that he makes the purchase; he is

the State's grantee. And in all these respects, he is

entirely assimilated to the purchaser of the primary sec-

tions themselves. And this must be true in a more ill-
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tense sense, if possible, where an applicant becomes the

grantee of the State, not precisely of lieu land to which

the State makes title as upon the loss of the primary

sections, and in compensation for them, but of outside

lands in respect to which the State has become the gran-

tee of the United States, and the vested and absolute

owner in fee, in the way of an exchange with the United

States of primary sections, included within the limits of

a forest reserve, and in return for which the United

States has conveyed to the State the outside lands. The

general Government closes the transaction, so far as it

is concerned, when it parts with its title to the primary

lands, on the approval of the survey, or to the lieu lands

as indemnity for loss of the primary sections, or to the

outside lands in exchange for the interior primary sec-

tions ; it makes no inquiry into the transactions between

the State and purchasers from the State; it is not inter-

ested in those transactions; the vested interest of the

State is in the disposition of the State, beyond inter-

ference from the general Government. As to the gen-

eral Government, the transaction between the State and

the purchaser, whether of primary or substituted lands,

is strictly res inter alios acta. The legal status of the

parties, their relations inter sese, are perfectly defined:

The State, in respect to these school lands, primary or

substituted, is the grantee of the general Government;

the purchaser, under Sections 3494 and 3495 of the Politi-

cal Code, is the grantee of the State.

In the leading case of Grogan vs. Knight, 27 Cal., 515,
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it was held, in respect to School Lieu lands, first, that

the State was the grantee of the United States ; secondly,

that the selection by the State of the lieu lands was re-

stricted to lands which had been surveyed by the United

States; and thirdly, that the purchaser from the State

took title as the grantee of the State. It was said':

*'The defendants resist the claim of title set up
by the plaintiff on the ground that the certificates

of purchase (from the State), having been issued

before the lands selected had been surveyed accord-

ing to the laws of the United States, were not evi-

dence of title in the person to whom they were is-

sued. It will not be contended that the title to the

lands selected passed to the plaintiff, unless the title

would have passed to the State upon the perform-

ance, in her behalf, of acts similar in their character

to those under which the plaintiff claims, for

although the certificates were issued to the pur-

chaser, the selection and location of the lands was
made for the State. Could the State, in October,

1862, by her own act, have acquired title to those

lands to he selected in lieu of the sixteenth and thirty-

sixth sections, granted for the purposes of public

schools, prior to the survey of the lands by the United

States r^

It was then pointed out that the lieu lands, pursuant

to the Act of March 3, 1853, shall be selected by the

authorities of the State agreeably to the provisions of

the Act of Congress of May 20, 1826; and that euch Act

provides that the land shall be selected in sections and

subdivisions of sections. The Court continues

:

^

' It requires no argument to prove that the survey

of public lands of the United States into sections and
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subdivisions of sections can be made only under the

authority of Congress.'^

And again, it is said by the Court:

^'It is difficult to understand how it could be con-

tended that the grantee of the State, of land selected

under her sole authority, prior to the United States'

survey, thereby acquired the legal title, when it is

capable of mathematical demonstration, that his as-

serted title to any given acre of the three hundred
and twenty acres selected and located for him hy

the authorities of the State, is liable to be defeated

by the survey subsequently made by the United

States/'

And again:

*^It may be admitted that, by virtue of the Act

of Congress of 1853, the State became entitled to

an amount of land equal to two sections in each

congressional township; yet, as the State did not,

by virtue of that Act, acquire the title to any speci-

fied tract of land, and could not acquire it, until the

survey had been made under the authority of Con-

gress, it necessarily follows that, prior to such sur-

vey, she had no potver or authority to confer upon a

purchaser from her any right, title or interest in

any specific parcel of such lands/'

And further:

'*The question is, did the acts and proceedings of

the officers, acting on behalf of the State, confer upon
the purchaser from her the right to the possession of

a tract of unsurveyed land? And this must be an-

swered in the negative."

Certainly this leading case makes plain the legal posi-

tion and relations of the parties to the transaction : The
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State is the grantee of the United States in respect to

the lieu lands ; they are selected by its officers and under

its sole authority; the title of the United States passes

to the State as the grantee of the same ; and the statutory

purchaser becomes the grantee of the State, upon his

application to the State in that behalf.

Indeed, the proceedings for the purchase by the ap-

plicant from the State of the lieu lands, and the selection

and location of the same by and for the State, move in

pari passu. It is provided in Section 3398 of the Politi-

cal Code as follows: ^'The Surveyor-General is the

general agent of the State for the location in the United

States Land Offices of the unsold portion of five hundred

thousand acres of land granted to the State for school

purposes, and the sixteenth and thirty-sixth sections

granted for the use of public schools, and lands in lieu

thereof/' And in Section 3406 Political Code, it is pro-

vided :

*^The Surveyor-General must, whenever applica-

tion is made to him for any portion of the lands

mentioned in Section 3398, communicate with the

United States Land Office and ask that the lands

described in the application he accepted in part sat-

isfaction of the grant under which it is sought to he

located/'

And it is made his duty, when acceptance of the Eegis-

ter of the United States Land Office is obtained, to give

to the applicant a copy of the approval.

These sections appear substantially in the Act of

March 28, 1868 (Stats, of Cal., 1867-8, p. 507) ; and more
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particularly in Sections 11 and 12 of that Act. Section

3398 of the Political Code is practically a transcript of

Section 11 of the Act of 1868 ; and Sections 3406 and 3407

are practically a transcript of Section 12 which reads

as follows:

**It shall be the duty of the Surveyor General,

whenever application shall be made to him, as here-

inafter provided, for any portion of the lands de-

scribed in the preceding section (Section 11), to

communicate immediately with the proper United

States Land Office, and ask that the lands described

in the application shall be accepted in part satisfac-

tion of the grant under which it is sought to be lo-

cated ; and when the acceptance of the Register of the

United States Land Office shall have been obtained,

he shall give to the party applying a certificate, which

shall authorize the County Treasurer of the County
in which the lands are situate to receive payment
thereon. '

'

The payment to the County Treasurer, here referred

to, is covered by Section 3512 of the Political Code.

It thus appears, as was said in Berry vs. Cammet, 44

Cal., 352, construing this Act of 1868, that ^4t was not

intended by the Act to authorize the sale of lieu lands

until the selection by the State had been approved by

the Register of the proper Land Office.'^ The language

of the Court in Hoddapp vs. Shark, 40 Cal., 73, dealing

with the Act of Congress of July 23, 1866, is illustrative

:

*^It is made the duty of the Commissioner of the

General Land Office to examine such selection, and
if found to be in accordance with Section one, to

certify the land over to the State. The selection, not-
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withstanding the words of the first section, is not
confirmed, and title does not pass to the State, until

the land is certified over to the State; and as the

purchaser whose selection falls within the second

class (which related to surveyed lands, Toland vs.

Mandell, 38 Cal., 32) acquires no right in the land

except such as he acquires under the State, he cannot
maintain an action for the possession of the land

before it is certified over to the State, unless the de-

fendant intruded upon his actual possession. '^

It is to the State then that the purchaser goes with

his application for the selection and purchase of the lieu

lands; it is the State which selects the land for the pur-

chaser, and it is to the State that the land is listed. As

was said in R. Co. vs. Robinson,, 49 Cal., 448, speaking of

the defendant;

*^In 1862 he purchased the land from this State as

lieu land—land selected in lieu of an equivalent por-

tion of a sixteenth or thirty-sixth section—paid the

requisite sum of money, and has since paid the an-

nual interest on the remainder of the purchase

money, up to January 1872. The State selected the

land for the defendant as lieu land in 1871; and in

October of that year, the United States listed the

land to the State."

In Martin vs. Burand, 63 Cal., 40, which went off on

the construction of the Act of Congress of March 1, 1877,

commonly known as the ^' Booth Act,'' the selection made

in lieu of a 16th or 36th section is, upon a question of

title, precisely described to be a ''State'' selection and

as having been "certified over to the State" prior to the

Booth Act, and therefore confirmed by that Act when
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the loss to the State of the primary land occurred

through the inclusion of that land within the final sur-

vey of a Mexican Grant.

In Sullivan vs. Shankland, 63 Cal., 249, it is said:

^* Listing, or the act of certifying the land to the

State, was the mode established by Congressional

enactment for completing the title of the State to

such lands as she had selected in part satisfaction

of her congressional grants.^'

And in Rosecrans vs. Douglass, 52 Cal., 215, reference

is made to the Act of Congress of August 3, 1854, pro-

viding '
' that when lands are granted to the several States

by any law of Congress, and when said law does not con-

vey the fee of the lands or require patents to be issued

therefor, the lands granted shall be listed to the State

by the Commissioner of the General Land Office, and

such lists shall be regarded as conveying the fee-simple

of all the lands embraced in such lists that are of the

character contemplated in such Act of Congress and in-

tended to be granted thereby." And, in connection with

the Act of Congress just referred to, the language of

the first section of the Booth Act of March 1, 1877, is

instructive

:

^^The title to the lands certified to the State of

California, known as indemnity school selections,

which lands were selected in lieu of the 16th and
36th sections, lying within Mexican grants, of which
grants the final survey had not been made at the

date of such selection hy the State, is hereby con-

firmed to said State in lieu of the sixteenth and
thirty-sixth sections for which the selections were
made.'^ {Helman vs. Jones, 56 Cal., 463.)
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In Howell vs. Slauson, 83 Cal., 545, citing the decision

of the Supreme Court of the United States in McCreery

vs. Haskell, 119 U. S., 327, it was said:

^^When the list (of indemnity school selections)

was made, certified, and transmitted in this case, it

con/veyed the legal title to the State as effectually as

a patent would have done; and the title so trans-

ferred related back to the date when the selection

was made and reported to the Local Land Office {Mc-
Creery vs. Haskell, 119 U. S., 327.) In that case it

was held:— ^ Where, by reason of the loss of the

school sections, a selection is made of other lands,

the list certified operates upon the selection as of

the day when made and reported to the local land-

office, and cuts off, as would a patent in such cases,

all subsequent claimants.' ''

And again:

^^In the case at bar, the selection of the lieu land

in question ivas made by the State on the 22nd of

April, 1868, and the subsequent listing of it by the

United States vested the title in the State as of that

date.''

In addition to the language quoted by the Supreme

Court of California from the opinion of the Supreme

Court of the United States in McCreery vs. Haskell, 119

U. S., 327, the following instructive language by the Su-

preme Court of the United States in McCreery vs. Has

kell may also be noted:

^^For selections of land in California, in lieu of

school sections covered by Mexican grants, it has

not been the practice of the Land Department to

issue patents. When the selections are approved

by the Secretary of the Interior, a list of them, with
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the certificate of the Commissioner of the General

Land Office, is forwarded to the State authorities.

The list thus certified operates to convey the title to

the State as fully as by patent. The Eevised Stat-

utes, embodying the provisions of the Statute of

August 3rd, 1854, 10 Stats., 346, c. 201, provide that

when a law of Congress making a grant does not

convey the fee simple title to the lands, or require

patents to be issued therefor, the lists of such lands,

certified by the Commissioner of the General Land
Office under his Seal of Office, either as originals or

copies of the originals or records, shall be regarded

as conveying the fee simple title to all the lands

embraced in such lists that are of the character con-

templated by such Act of Congress and intended to

be granted thereby.'' (Rev. Stats., Sec. 2449.)

In the case of Roberts vs. Gehhart, 104 Cal., 68, to

quote the language of the opinion:

^^The State of California on May 16, 1885, upon
the application of plaintiff, filed with the Register

of the proper United States Land Office its selection

of the land described in the complaint in lieu of a

portion of a certain thirty-sixth section. This selec-

tion was approved by the Register of the United
States Land Office, and on July 25, 1885, the State

issued to the plaintiff a certificate of purchase of

said land. On July 16, 1885, the Commissioner of

the General Land Office cancelled the State's selec-

tion, giving as his reason for such action that the

land in lieu of which the selection was made had
already served as a basis of a prior selection by
the State, and on the 23rd of the same month, the

State was notified of such cancellation. No appeal
was ever taken from this ruling of the Commissioner.
On July 23rd, 1886, the defendant Gebhart was al-

lowed to enter the same land as a homestead entry,

under the laws of the United States, and on Septem-
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ber 22, 1887, he was permitted to commute his home-
stead entry and to make final proof and payment for

the land."

It further appears from the opinion that the Commis-

sioner of the General Land Office, in September, 1888,

^^ discovered that the order of July 16, 1885, cancelling

the selection made by the State was based upon a mis-

take of fact, and said order of cancellation was thereupon

rescinded, and the State's selection reinstated upon the

records of the General Land Office.'' It further appears

that on November 11, 1890, 'Hhe Commissioner again

ruled that the State ^s selection must be cancelled, because

of the fact that the entry of the defendant Gebhart had

been perfected after the former cancellation of such selec-

tion and before the order for its reinstatement." On

plaintiff's appeal from this second cancellation to the

Secretary of the Interior, the decision of the Commis-

sioner was affirmed, and the United States patent was

issued to the defendant Gebhart.

The Court adverts to the rule sometimes applied of

the subjection of a patent to the equities of the claimant

who was first in time in the commencement of proceed-

ings to acquire title, but goes on to say

:

**We are of the opinion that the facts of this case

are not such as to entitle the plaintiff to invoke this

equitable rule. In the first place, the selection made
by the State upon application of the plaintiff was
not approved by the Secretary of the Interior, and,

therefore, such attempted selection did not give to

the State any legal or equitable right to the land

therein described."
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The case of Buhne vs. Chism, 48 Cal., 471, is then

quoted as pointing to the Act of March 3, 1853, and the

requirement therein that the selection shall be subject

to the approval of the Secretary of the Interior. The

Court continues:

**It is the consent of the United States, as mani-

fested by the approval of the Secretary of the In-

terior, which gives general efficacy to the application

or selection made by the State; and without such

approval neither the State nor its grantee is in a

position to call in question any future disposition

which the United States may make of the land em-
braced in the attempted selection.''

It is plain enough, from this decision, that the pur-

chaser of lieu lands, like the purchaser of primary lands,

applies to the State for the purchase and the title; that

it is the State which selects those lands in the United

States Land Office ; that it is to the State that the United

States grants and conveys the selected lands; that the

applicant and purchaser to and from the State is the

State's grantee; that the relation between the State and

the purchaser is neither more nor less than that of

grantor and grantee. The matter is tersely summed up

in Allen vs. Pedro, 136 Cal., 2, citing Roberts vs. Geb-

hart, supra, and saying:

^^If the plaintiff sought to get the land as lieu

land, he acquired no title from the State, because
the latter could get no title until the land had been
selected, and the selection approved by the United
States Land Department, and the land listed to the

State/'
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It thus appears that, under the Statutes of California

—

the sections of the Political Code referred to—a pur-

chaser makes application to the State either for the pri-

mary school sections or for lieu lands, and that the

primary lands and the lieu lands are equally the subject

of the statutory application and of the statutory machin-

ery. In the case of lieu lands, the selection by the State,

and the purchase from the State move in pari passu.

The purchaser makes his application to the State; the

State notifies its selection, through its locating agent, the

Surveyor-General, to the United States; the United

States lists the selected land to the State and thereby

vests title in the State as effectually as if a formal patent

had been issued; and the State, in its turn as grantor,

transfers the land to its grantee, the statutory purchaser.

The United States Government, making the conveyance

to the State, is simply eifectuating the legislative grant

contained in the Act of May 3, 1853 ; the State, in selling

to the purchaser the land granted to it by the United

States, is only carrying out its policy of sale and pur-

chase, as prescribed in the sections of the Political Code

to which we have had such frequent occasion to refer.

In the case of lieu lands, there are two substantive and

distinct proceedings moving in pari passu, namely, a

selection by the authorities of the State, and secondly, a

purchase from the State. This is expressly stated to be

the situation in the case of Middleton vs. Low, 30 Cal.,

608, in which the Supreme Court, referring to a former

case, observes:
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* ^ In that case, Granger wished to purchase certain

lands of the State, and for that purpose to have

them selected hy the State in lieu of the sixteenth

and thirty-sixth sections, authorized to be selected

under Section 7 of the Act of Congress of 1853.

Under the provisions of the Statutes of the State,

the proceedings to make the selection hy the authori-

ties of the State, and those to effect a purchase from
the State, move in pari passu,'

^

It follows that the lieu lands, when selected by the

State, are held by precisely the same tenure as the

primary lands, the 16th and 36th sections themselves.

In the case of Sherman vs. Buich, 93 U. S., p. 214, it

was said by the Supreme Court of the United States,

speaking of a primary section which had been lost to

the State by pre-emption settlement before survey:

^' These things being found to exist when the sur-

vey ascertained their location on a school section,

the claim of the State to that particular piece of land

was at an end ; and, being shown in the proper mode
to the proper officer of the United States, the right

of the State to that land was gone, and in lieu of it

she had acquired the right to select other land, agree-

ably to the Act of 1826, subject to the approval of

the Secretary of the Interior."

This reference to the Act of 1826 arises on the lan-

guage of Section 7 of the Act of March 3, 1853, in which

the lieu selections are provided for. Section 7 reads

:

*^Where any settlement, by the erection of a

dwelling house or the cultivation of any portion of

the land, shall be made upon the sixteenth and thirty-

sixth sections before the same shall be surveyed, or
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where such sections may be reserved for public uses

or taken by private claims, other land shall be se-

lected by the proper authorities of the State in lieu

thereof, agreeably to the provisions of the Act of

Congress approved on the 20th of May, 1826, en-

titled ^An Act to appropriate lands for the support

of schools in certain townships and fractional town-

ships not before provided for,' and which shall be

subject to approval by the Secretary of the Interior. '^

The selection of the lieu lands, it is to be seen, shall be

^ * by the proper authorities of the State '

'
; and agreeably

to the provisions of the Act of May 20, 1826. This Act

of May 20, 1826 (4 Stats., 179) expressly provides that

the selected lieu lands shall be held by the same tenure

as the primary sections—in other words, by absolute fee

simple title in the State. The Act of May 20, 1826, de-

clares that on the selection of the lieu lands they ^ ^ should

be held by the same tenure and upon the same terms, for

the support of schools in such townships, as Section No.

16 is, or may be held, in the State where such township

shall be situate.''

As was said by the Supreme Court of Alabama {8pray

-

herry vs. The State , 62 Ala., 459) of these lieu lands:

*^The selection having been made and approved,

the Act of Congress confers the legal title. The
tenure of the State is that upon which the sixteenth

section is held, of which lands, these are hut the sub-

stitute and equivalent/^

Indeed, in the case of the substituted lands, the lieu

lands, the applicant who moved the Surveyor General

to select the land (Sec. 3406, Pol. Code) may never ac-
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quire any right or title to such land, notwithstanding

final approval of the Staters selection, and the selected

land may remain indefinitely in the State, ultimately go-

ing to some other applicant and purchaser. To illus-

trate: The application may become null and void for

failure of applicant to demand approval of application

which has been on file over six months in the office of

the Surveyor General of the State, as provided in Sec-

tion 3498 of the Political Code. Again, the applicant may

fail of title by reason of non-payment, as provided in

Sections 3512 and 3513 of the Political Code, and in such

event the application becomes void and the title to the

selected land remains in the State, subject to any other

application, in like manner as any primary section may

be. Again, under Section 3498 of the Political Code, all

applications must be retained 90 days before approval;

and under Section 3521 of the Political Code no patent

can issue until after the expiration of one year from

the date of the Surveyor GeneraPs approval of the ap-

plication, nor until the State's selection is approved by

the United States' authorities; and, until the issuance of

the State patent, others may file for the same land. (Sec.

3495, Pol. Code; McFaul vs. Pfancuch, 98 Cal., 400.)

Again, any false statement in the affidavit provided for

in Section 3495 defeats the right of the applicant to pur-

chase the selected land, and, if willfully false, subjects

him to punishment for perjury. (Pol. Code, Sec. 3500.)

And when several applications for the same lieu land

give rise to a question of law, or any applicant demands
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trial in Court, the Surveyor General must refer the con-

test to the Superior Court (Pol. Code, Sees. 3414, 3415;

Wrinkle vs. Wright, 136 Cal., 494) ; and the Surveyor

General must abide by the judgment (Sec. 3416, Pol.

Code). But the Superior Court may decide that none of

the applicants are entitled to purchase. (Goldberg vs.

Thompson, 96 Cal., 118.) In that event, of course, the

lieu land remains in the State, subject to other and

further application under Section 3495 of the Political

Code, in like manner as any parcel of the primary land.

If, therefore, fraud in the application to the State for

a 16th or 36th section is not a subject into which the

United States will inquire; if the transaction of the

United States in respect to the primary lands is with

the State, not with the purchaser from the State, and if

by consequence the fraudulent application to the State

by its own purchaser is not a fraud upon the United

States—this is just as true and just as obvious of an ap-

plication to the State by its purchaser for lands in lieu

of the 16th or 36th sections. And it is, if possible, even

more obvious of an application to the State by its

purchaser for the purchase from the State of lands which

have been granted to the State by the United States in

exchange for primary school sections within the limits

of a forest reserve. The transaction between the State

and the General Government, by way of such an ex-

change of lands, is not precisely the case of an indemnity

selection, where Sections 16 and 36 have been lost to

the State—as being mineral, for instance, or as being
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included witliin the surveyed limits of a Mexican grant.

In the latter case there is a loss of the primary sections

to the State, and it is to supply that loss, to make com-

pensation by way of indemnity for that loss, that the Gen-

eral Government provides the lieu lands. In the case,

however, of the exchange of surveyed primary sections

within a forest reserve for outside lands, there is no loss

to the State of those primary sections, since, when iden-

tified by survey, the title to such sections became inde-

feasibly vested in the State. Whether they should be

exchanged, therefore, was a matter of option with the

State—a question whether the State should waive its

title to them and accept in lieu therefor the title of the

General Government to the outside lands.

Now, in Hihhard vs. Slack, 84 Fed., 571, it was held by

Judge Welborn that Sections 2275-2276 of the Revised

Statutes, as amended by the Act of February 28, 1891,

did not authorize a State to select indemnity lands in

lieu of primary sections, which primary sections—after

they had been surveyed, and title thereto was vested in

the State—were included within the exterior boundaries

of a forest reserve. The point of the decision was that

the indemnity selections authorized by the sections of

the Eevised Statutes just referred to should be con-

strued precisely as indemnity lands appropriated to

make good a loss—in a word, that the element of loss

was a part of the signification of the term ^'indemnity'';

and inasmuch as there could be no loss to the State of

surveyed primary sections to which title had vested in
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the State, there was no room for the application of in-

demnity. This view of Judge Welborn, as will be pres-

ently indicated, has not met with the approval of the

Land Department. The Forest Reserve Act of 1897, how-

ever, provided in terms for an exchange of titles

—

quid

pro quo—as distinguished from indemnity for the defi-

ciencies of lost lands. The State, therefore, became the

plain grantee in an exchange of lands of the United

States Government. But in the Forest Reserve Act no

machinery is indicated by which the State would relin-

quish its title to primary lands to the General Govern-

ment, and doubtless that was a matter upon which the

State might be expected to specify the agency and the

procedure by and through which its relinquishment

would be made to appear. Now, in the administration by

the Land Department of the sections of the Revised

Statutes discussed in Hihhard vs. Slack, supra, a ques-

tion arose touching the absence on the part of the State

of a legislative provision for formal instruments of re-

linquishment, executed by a duly authorized agent or

officer of the State. This question arose in the course

of the Land Department decisions in which, as already

suggested. Judge Welborn's views, as expressed in Hib-

hard vs. Slack, supra, were not approved.

In the matter of the State of California—on review

—

28 Land Dec, 57, it was held, recalling and vacating a

Department decision of December 27, 1894: That where

a forest reservation includes within its limits a school

section, surveyed prior to the establishment of the res-
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ervation, the State, under the authority of the first pro-

viso to Section 2275, Rev. Stats., as amended by the Act

of February 28, 1891, may be allowed to waive its right

to such section, and select other land in lieu thereof. It

was said in the decision:

* ^ The terms ' indemnity ' and ^ lieu selection, ' there-

fore, in the nomenclature of the public land laws,

are not used simply to denote a compensatory allow-

ance for lands which have been lost to a grantee, but

are also, at times, employed to include the giving of

one tract for another, the right to which is relin-

quished or waived by the grantee. '^

Pursuant to this decision, certain regulations were pre-

scribed by the Commissioner of the General Land Office

and approved by the Secretary of the Interior, found in

28 Land Dec, at pages 195-196. Under these regulations

the applications for indemnity selections in lieu of pri-

mary sections embraced, after survey, within the bounda-

ries of the forest reserve, must designate by specific legal

subdivisions the primary or base lands; further, the

State was required to file with each list of selections a

relinquishment to the United States, by the State officer

charged with the care and disposal of its lands, of all its

right and title in and to the base land, together with a

certificate by the officer that the State has not encumbered,

sold or disposed of, nor agreed to encumber, sell or dis-

pose of, any of these primary or base lands, and that

none of them are in possession of any third party under

any law or permission of the State; and further, the re-

linquishment must be executed, acknowledged and re-
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corded in like manner as conveyances of real property

under the laws of the State ; and therewith must be filed

a certificate by the Recorder of Deeds in the proper

county, that no instrument purporting to convey or en-

cumber the title to any of the land is on file or of record

in his office.

These regulations came before the Department of the

Interior in the matter of school land selections, reported

at page 438 of Vol. 30 of the Land Decisions. The deci-

sion, supra, from 28 Land Dec, 57, is approved, and

the question of compliance by the State of California

with the regulations above-mentioned was presented. It

will be noted that in these regulations a formal deed of

relinquishment from the State is required. But the

Surveyor General of the State could not find in the Stat-

utes of his State any authority in him or elsewhere for

the execution of such deed of relinquishment in the name

of the State. At page 440 of Volume 30, Land Dec, the

Department puts the case in this language :

''The Surveyor-General states that he has no
authority to make a formal deed of relinquishment

to the United States and in that manner return the

title that is vested in the State, but insists that if he

selects other lands in lieu of those to which the State

has a vested title, and such selection is approved by
the Secretary of the Interior, that a full reconvey-

ance to the United States of the State's title will be

thereby effected.
''

The letter from the State Surveyor-General to the

Commissioner of the General Land Office, of date Octo-
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ber 3, 1899, is quoted at page 439 of the Department opin-

ion, and is of interest. It goes on:

iij regret to say that I am without the legal right

or power to comply with the regulations now in

force, and if your office insists upon its enforcement
the State will be precluded for many years from se-

curing title to many acres of land to which, in my
judgment, she is entitled; and great hardships and
annoyances will entail upon the individuals to whom
she has already sold these lands. It seems to me
that when I, as the Surveyor-General of this State,

filed a selection and asked to select other lands, and
designated a section within a forest reserve as basis,

it is all that could be asked of the State; and the

fact that the State took other land as indemnity and
sold it, and received and retained the money, would
operate as a bar to the State ever claiming there-

after the section used as basis. The Act of Congress
dated February 28, 1891, provides that: ^The selec-

tion of such lands in lieu thereof by said State or

Territory shall be a waiver of its right to said sec-

tions'; and it would seem that this provision of the

Federal statute, coupled with the official acts of my
office, would meet all the requirements of your office.

'

'

The Department opinion quotes Section 3398 of the

Political Code of California, by which the Surveyor-Gen-

eral is made ^ ^ the general agent of the State for the loca-

tion in the United States Land Offices of the unsold por-

tion of 500,000 acres of land granted to the State for

school purposes, and the 16th and 36th sections granted

for the use of public schools, and lands in lieu thereof. '^

The Department opinion contains this pertinent lan-

guage :
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^^The provision as to waiver applies to all lands

in lieu of which a selection is authorized. No dis-

tinction in the effect to be given to the selections can

be based upon the fact that the title to the base lands

has or has not vested in the State. In either case

the selection of other lands in lieu thereof is a waiver
of the right of the State to the base lands. Congress

has authority to declare what effect shall be given to

such a selection, and to provide that it shall con-

stitute a sufficient waiver of the State's claim to

the base lands, and having done so it is not neces-

sary for this Department to require a further waiver

in the shape of a formal deed of relinquishment.''

It was therefore held that the lieu selection by the

Surveyor-General, under the authority of the State of

California,' operated a sufficient waiver of the State's

interest in the primary sections, and made the formal

deed of relinquishment unnecessary.

Under Judge Welborn's narrower interpretation of

State selections, as indemnity for the loss of base lands,

there might be a fatal absence of machinery to accom-

plish the exchange between the State and the United

States under the Forest Reserve Act; for no provision

has been made by the State law for a formal instrument

of relinquishment of the primary sections, executed in

the name of the Surveyor-General, or other authorized

agent of the State. And in this view of the matter it

would not be possible for the State to acquire the title of

the United States, and for the reason that there was no

way of translating into the United States the title of the

State to the primary and exchanged lands. In the words

of Judge Dillon, in V. 8. vs. Crafton, 4 Dill., 145, ^^The



63

alleged conspiracy to defraud the United States was

legally impossible of execution." But from the point of

view of the Department decisions, there was a possible

and perfect transaction between the General Government

and the State for the exchange of lands. The transac-

tion of the General Government, in respect to such ex-

change, is with the State. The State title, relinquished

to the United States, is treated as the equivalent of a

patent. {In re Hyde, 27 Land Dec, 284; Grey Eagle Oil

Co. vs. Clarke, 30 Land Dec, 575-582.) Upon such re-

linquishment, and an approved selection by the State, the

standing offer of the Government is converted into a con-

tract fully executed by the State. {Grey Eagle Oil Co.

vs. Clarke, 30 Land Dec, 570, 581; In re McDonald, 30

Land Dec, 125; Olive Land Co. vs. Olmstead, 103 Fed.,

568.)

The State, therefore, from this point of view, is the

grantee of the United States by a completed and closed

transaction, between the high contracting parties, for an

exchange of lands. The subsequent purchase of the State

title to these lands is another and a different trans-

action, to which the United States is not privy, and

which the State, as a political corporation sui juris is

assumed to be able to take care of. The transaction then,

so far as the fraudulent application to purchase is con-

cerned, is between the State and its purchaser. Upon

no sensible construction of the case and of the law, as

we view it within the lines of the indictment here, can

that indictment be sustained as for a conspiracy to de-

fraud the LTnited States.
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A case of interest here, because of its illustrative and

contrasted facts, is the comparatively recent Hyde case.

It first appears, in this Circuit, in the decision by Judge

DeHaven on an application under Section 1014 of the

Eevised Statutes for a warrant of removal (132 Fed.,

545).

Hyde and Benson were charged with having obtained

a fraudulent paper title from the State of California to

school lands within the exterior limits of forest reserves,

and with having defrauded the United States by induc-

ing the Government to accept these fraudulent paper

titles in exchange for outside lands. The parties to the

transaction of exchange were Hyde and Benson upon the

one side, and the United States upon the other. Hyde

and Benson were the grantees, not of the State, but of

the United States, in respect to these outside lands. The

transaction with the State, so far as Hyde and Benson

were concerned, related exclusively to primary lands;

and of those primary lands it was claimed that Hyde

and Benson had defrauded the State ; and that with these

fraudulent titles, obtained from the State, they went to

the United States, dealt with the United States, and im-

posed a fraudulent title upon the United States in ex-

change for the full and valid title of the United States

to outside lands. We have used the expression, *' fraud-

ulent paper title from the State,'' as a convenient sym-

bol, but it is now pertinent to inquire what was the pre-

cise character of this paper title from the State as made

to appear by the indictment against Hyde and Benson.
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It was set out in the indictment against Hyde and Ben-

son that ^^said Frederick A. Hyde and John A. Benson

were to obtain fraudulently from the said States of

California and Oregon title to and possession of school

lands lying within the limits of such forest reserves, and

open to purchase from those States by residents there-

of, respectively, * * * upon application being made

to the proper authorities of said State, respectively, by

any such resident, supported by his affidavit, showing

* * * his intention to purchase such lands in good

faith and for his own benefit, and that he has made no

contract or arrangement to sell the same/^ (132 Fed.,

546.) The indictment goes on to say that ^'said school

lands were to be so obtained from the said States by

making and filing with the said authorities applications

for the purchase of the same, and assignments of the

same, and of the certificates of purchase thereof, in the

names of fictitious persons, and in the names of per-

sons not really desiring and not qualified to purchase

the same, * * * ^nd by supporting such applica-

tions with forged and fraudulent affidavits and affidavits

false, and known to the said Hyde and Benson to be

false,'' in the statement of facts showing the qualifica-

tions and right of such applicants to purchase the same

under the law, ^ ^ whereby the said Hyde and Benson were

to cause to be relinquished, * * * by means of false

and forged * * * conveyances to the said United

States, either directly or indirectly, either through the

said Frederick A. Hyde, or through divers agents and
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attorneys of the said Hyde and Benson * * * as

would be found convenient or necessary, the pretended

rights of said fictitious persons, respectively, and require

and procure such real persons to make * * * con-

veyances either directly or indirectly * * * to the

said United States of the title to and possession of such

school lands, so by the use of the names of such real

persons fraudulently to be obtained fro^n the said States,

and this, in either case, in exchange as aforesaid of pub-

lic lands to be selected, and full title thereto and patent

to be obtained, by and on behalf of the said Hyde and

Benson, in the names of such fictitious or real persons,

or in the names of the said Hyde * * ^ as would be

found convenient or necessary, from the public lands of

the United States, in lieu of such lands lying within the

limits of such forest reserves as aforesaid. '^

It will be noticed from the phraseology of the indict-

ment, copied from Judge DeHaven's opinion in 132

Fed., 546, that Benson and Hyde were to purchase lands

from the State through the machinery of Section 3495 of

the Political Code—lands within the limits of forest re-

serves; and with the titles thus obtained were to induce

the Government of the United States, in exchange for

those titles, to convey to Hyde and Benson valid and

complete titles to outside lands. It will be noticed, also,

in this indictment, that two means or agencies are to be

availed of, in the applications to the State under Section

3495 of the Political Code, namely: first, fictitious per-

sons; and second, real persons. The State was to be
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procured to make paper title on the application of a

fictitious person, and, in the name of such fictitious per-

son, and, going down the line of fraud, from and in the

name of such fictitious person an assignment of the paper

title would reach the hands of Hyde and Benson for use

in their dealing with the United States. Of course, the

offer of title, deraigned through a fictitious person, was

the offer of no title, and, therefore, Hyde and Benson, so

far forth as these paper titles, were inducing the United

States to convey to them outside lands in exchange for

a piece of waste paper. That was an obvious fraud

upon the United States. A somewhat different case is

presented in respect to the real persons. Hyde and Ben-

son might persuade a real person to make the applica-

tion, under Section 3495 of the Political Code, and to

make the fraudulent statement therein that he was ap-

plying to purchase ''for his own use and benefit, and for

the use and benefit of no other person or persons whom-

soever, and that he had made no contract or agreement

to sell the same^'; whereas, in fact, he was acting as a

dummy for Hyde and Benson. Such real person might

make the payment to the State, obtain the certificate of

purchase, and assign the same to Hyde and Benson.

Such paper title in Hyde and Benson would not be

waste paper, in the sense of a title deduced through a

fictitious person. It would be an apparent legal title,

with a surviving equity in the State to rescind the trans-

action for fraud. If Hyde and Benson dealt with the

United States on the basis of such apparent title, with-
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out disclosing the equity of the State, it might be that the

United States would not be defrauded, for its position

would be that of a bona fide purchaser without notice ; or

it might be that Hyde and Benson in imposing such a

tainted legal title upon the United States did commit a

fraud upon the Government within the meaning of Section

5440 of the Revised Statutes. A conflict of decision has

arisen on this point. But the constant quantity remains,

that the transaction itself was between Hyde and Benson

upon the one side, and the United States upon the other,

in respect to the outside lands of which the title of the

general Government had been divested in exchange for

the lands, standing in the names of Hyde and Benson for

the legal title, but affected with the equities of the de-

frauded State. A word, as to this conflict of decision:

On July 28th, 1904, something over a month before

the decision of Judge DeHaven in 132 Fed., 545, an opin-

ion was handed down by the Circuit Judge for the South-

ern District of New York, Judge Lacombe, in the matter

of Benson on habeas corpus (131 Fed., 968). Benson

had been arrested in the Southern District of New York

upon the warrant of the United States Commissioner,

based upon a certified copy of an indictment returned

against him in the District of Columbia. He was com-

mitted by the Commissioner to the custody of a Marshal,

to await the issuance of a warrant of removal by the Dis-

trict Judge, under Section 1014 of the Revised Statutes

;

and it was upon his application for writs of habeas cor-

pus and certiorari that the decision of Judge Lacombe
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was made. The question was up, whether '*upon a broad,

liberal and inartificial construction of the language of

the indictment," it appeared 'Hhat any offense against

the United States had been committed.'^ If it did not

so appear, the prisoner should not be held for removal.

The indictment there was a counterpart of the indictment

in the case before Judge DeHaven. It was the view of

Judge Lacombe that while a conspiracy to defraud the

States of California and Oregon was made to appear,

there was no showing of a conspiracy by which the United

States was to be or could be defrauded.

This is his language:

*^The particular ^ false and fraudulent practice*

which is charged as the gravamen of the conspiracy

is this : Applications for purchase were to be made
and filed in the names of fictitious persons, and in

the names of persons not really desiring and not

qualified to. purchase the same, and of persons who
had already assigned to the conspirators; and these

applications were in many instances to be supported

by false, fraudulent, or fictitious affidavits. The de-

tails need not be more particularly rehearsed. Suf-

fice it to say that the school lands thus obtained by
fraudulent practices from the two states were to be

exchanged, under the statutes above quoted, for

public lands of the United States lying outside the

forest reserves ; the conspirators, in the language of

the indictment, ^ intending thereby and by afterwards

selling and disposing of such public lands and patent

titles to the general public to defraud the said United
States out of the possession and use of, and of the

title to, the public lands so to be selected, obtained

. and appropriated in lieu of such school lands as

aforesaid to the profit, gain, use and benefit of them-
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selves.' Manifestly, the entering into such a scheme
would be a conspiracy to defraud the states of Cali-

fornia and Oregon, but it is difficult to understand
upon what theory it can be held to be a 'conspiracy

to commit any offense against the United States or

to defraud the United States in any manner. ' There
is nothing to show that the alleged conspirators ever

contemplated offering to the United States Land
Office in exchange for 'outside' lands of the United
States any 'school' lands for which the state had
not granted a patent to the applicant. When pat-

ented school lands are taken by the United States in

exchange for other lands which constitute a valuable

consideration, the government acquires a perfect title

to such school lands. Authorities need not be cited,

since it was conceded on the argument and on the

brief that the title obtained by a patentee cannot be

attacked collaterally for frauds practiced in obtain-

ing it. The United States, therefore, assuming that

the alleged conspiracy were consummated, would
have obtained from the state patentee of school lands

a perfect title acre for acre in exchange for its own
' vacant surveyed and non-mineral public lands which

are subject to homestead entry.' With the methods
by which the patentee acquired his title from the

state it had no concern. If state laws were violated,

and the public policy of the state fraudulently evaded,

it may be assumed that the state would punish the

offender. The language of the federal statute ap-

parently contemplates some inquiry as to whether

the requirements of state law respecting settlement,

residence, improvements, and so forth have been

complied with in cases of 'unperfected claims;' but

none such is provided for when the tract offered in

exchange is covered by a patent. The reason for

the distinction is obvious. All that the United States

wanted was a good title. Where a claim was unper-

fected, it would be necessary to ascertain what had
been done to make it fruitful ; where a patent had is-
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sued all such inquiry would be unnecessary. The
conspiracy charged, as was said before, did not con-

template the offering in exchange for outside lands

of any school lands except such as are covered by
patent.

It is true that the result of the conspiracy would be

that a single small group of individuals might be-

come possessed by exchange of large holdings of out-

side lands, which might otherwise have been more
widely distributed; but that would not be a fraud on

the United States, because under the laws, state and
national, as they stand, it would be possible for a

single individual, acting in entire good faith, to ac-

quire by purchase from honest, bona fide state pat-

entees the title to all the school lands in the state,

and, by exchanging them under the provisions of

statute above quoted, to become the sole owner of an
equal quantity of ^outside' lands.

Upon the broadest construction which can be given

to the indictment it does not set forth facts tending

to show a conspiracy to commit any offense against

or to defraud the United States, and the petitioner

should therefore be discharged. '

'

It will be observed that Judge Lacombe's reading of

the indictment limited the otfer of school lands in ex-

change for outside lands to such school lands only as

were covered by patent. Turning, now, to the opinion of

Judge DeHaven, it will be seen that the prosecution,

doubtless in recognition of those considerations touching

the bona fide purchaser, which are prominent in Judge

Lacombe's opinion, laid stress upon those allegations of

the indictment turning upon the use of fictitious applica-

tions in the names of fictitious persons. As Judge De-

Haven says

:
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*^It is claimed by the Government that the indict-

ment should be construed as charging, in addition to

other matters, that the defendants conspired together

to obtain from the States of California and Oregon
patents for school lands in the names of fictitious

persons, and then to exchange the apparent title so

obtained for lands of the United States, and, for the

purpose of effecting such exchange, were to give to

the United States forged conveyances executed in the

name of such fictitious patentees, purporting to con-

vey to the United States land covered by such pat-

ents, and also deeds executed by apparent grantees

of such fictitious persons, purporting to convey to

the United States other portions of such patented

land.''

Judge DeHaven continues:

^^If such is the true construction of the indict-

ment, there can be no doubt that it sufficiently charges

the defendants with a conspiracy to defraud the

United States out of the title to the lands which it

might give in exchange for such fictitious titles, for

in the case of such an exchange, the government
would receive no title at all to the lands apparently

conveyed to it. A patent issued in the name of a

fictitious person conveys no title. It is not simply

voidable, but is absolutely void. (Citing Moffat vs.

U. 8., 112 U. S., 24; U. 8. vs. Coal S Town Co., 18

Fed., 273). The title to the lands covered by such

void patents would therefore still remain with the

states which issued them."

So far, then, as the indictment turns upon fictitious per-

sons as distinguished from real persons, Judge DeHaven

sees in it a clear averment of a conspiracy to defraud

the United States.

Now, Judge DeHaven proceeds:
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^'But it is not clear that the contention of the gov-

ernment as to the construction of the indictment in

this respect can be sustained. Its most direct and
certain allegation is that the conspiracy contem-

plated that the defendants Hyde and Benson were to

obtain fraudulently from the said States of Califor-

nia and Oregon title to and possession of school

lands lying within the limits of forest reserves open

to purchase from those States. The indictment then

proceeds to set forth that one of the ways by which

such title was to be fraudulently acquired was for

Hyde and Benson to make and file with the said

authorities applications for the purchase of the same,

and assignments of the same, and of the certificates

of purchase thereof, in the names of fictitious per-

sons. If this allegation means anything at all, it

is that the applications were to be fraudulently made
in the names of fictitious persons, and that purported

assignments of the certificates of purchase issued

thereon should also be filed with the authorities of

the State. In that event the patent would issue to

the person named as assignee in such fictitious as-

signment, and the legal title would also pass to him.

It is not directly alleged that the defendants were to

obtain any patent from either of the states referred

to in which a fictitious person should be named as

grantee, although it must be conceded there is an
averment which seems to imply, and from which it

may be argued with much force, that patents of that

character were to be obtained; but the direct and
specific allegations above quoted are the controlling

ones, in reference to the use of fictitious names in

acquiring title to lands belonging to the States. The
indictment is certainly subject to very severe criti-

cism because of lack of precision and singleness in

its statement of facts, but I think that, upon consid-

eration of all of its allegations, the first count may be

construed as charging, in substance, that the defend-

ants entered into a conspiracy to obtain from the
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United States title to vacant public lands in ex-

change for school lands within forest reservations,

the title to which was to be fraudulently obtained
from California and Oregon by the defendants Hyde
and Benson in the names of persons whose applica-

tions to purchase were to be supported by the false

and fraudulent affidavits referred to in the indict-

ment; and upon applications filed in the names of

fictitious persons, and purported assignments of the

rights of such fictitious persons to patents. It will

thus be seen the object of the alleged conspiracy

was to enable the defendants Hyde and Benson
to obtain from the United States a perfect title to

certain of its public lands in exchange for school

lands situate in forest reservations to which they

held only the naked legal titles the equitable title

thereto being either in the State of California or the

State of Oregon/^

Judge DeHaven then proceeds to state and discuss the

argument of the defendants

:

^^Upon the part of the defendants,'' he says, *4t

is insisted that effecting such exchange of land in

the manner and under the circumstances set forth

in the indictment would not be a fraud upon the

United States, for the reason that in such transac-

tion the government would be an innocent purchaser,

and therefore receive a perfect title to the lands con-

veyed to it. The soundness of this proposition cannot

be conceded. The law under which the exchange of

lands referred to in the indictment was to be made
is as follows:

^That in cases in which a tract covered by
an unperfected bona fide claim or by a patent is

included within the limits of a public forest res-

ervation, the settler or owner thereof may, if he
desires to do so, relinquish the tract to the gov-

ernment, and may select in lieu thereof a tract



75

of vacant land open to settlement not exceeding

in area the tract covered by his claim or patent.

'

(Act June 4, 1897, c. 2, Sec. 1, 30 Stats. 36).

^^This constitutes an offer upon the part of the

government to exchange its vacant lands open to

settlement, acre for acre, for land included within

forest reservations, held in private ownership, or,

to which an unperfected bona fide claim has attached

;

and, so far as relates to land covered by patent,

the offer is made to the owners of such land and to

no other persons. Who, then, is to be regarded as

the owner of land covered by patent, within the

meaning of this Statute! To my mind it is clear

that the word ^ owner, ' as therein used, refers only to

one who holds both the legal and equitable title to

the patented land. It cannot be doubted that if a

person applying to exchange lands under this statute

should at the time of tendering his conveyance to the

government, inform the officers of the Land Depart-
ment that the title which he proposed to relinquish

was one which he had obtained by the perpetration

of such frauds as are described in the indictment, and
that therefore there was an outstanding superior

equitable title, or, if knowledge of that fact was ob-

tained by them from any source, the officers of the

Land Department could not, without violation of this

statute, accept such fraudulent and imperfect title

in exchange for public lands of the United States. It

would be the duty of the Land Department to reject

such application, because a title which, in the hands

of the person relinquishing it, is tainted with fraud,

and therefore voidable, is not the kind of title which
the law contemplates the government shall receive

in exchange for its lands. If this is the proper con-

struction of the statute, then it necessarily follows

that no one can obtain the benefit of its provisions

without making an express or implied representa-

tion, that he is the owner, both in law and in equity,
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of the land which he tenders to the United States in

exchange. If such representation is not true, and
was known to be false when made, it would constitute

a fraudulent representation, such as would entitle

the government to a cancellation of the patent issued

upon the faith thereof; and it would be no answer to

a bill filed for that purpose to say that the govern-

ment, although deceived by the representation, and
thereby induced to part with the title to its land, was
not defrauded, because it might be able to protect

itself from loss or damage by showing that it did

not have at the time of making the exchange notice

of an outstanding equitable title to the lands received

by it. The government is defrauded when it is in-

duced to issue a patent for public land by the fraudu-

lent representation of a fact which under the law is

material to the transaction, and without which the

patent would not have issued; and the representa-

tion by one seeking the benefit of this statute that he

is the legal and equitable owner of the land which

he proposes to relinquish to the United States, is

material, because, as before stated, it was not the

intention of Congress, in the enactment of this law,

that the government should deal with any other per-

son than those having a complete and perfect title

to the land conveyed by them in exchange for the

public lands of the United States.'^

Certainly, on this view of the matter, there could be

no clearer differentiation than is made in these sentences

by Judge DeHaven between the case of the fraudulent

purchaser, with his tainted legal title, offering and mis-

representing the same to the United States, and, as

against that, and in striking contrast, the case of the

State itself, under the Act of June 4th, 1897, tendering

to the United States its perfect and absolute title, legal

and equitable, in exchange for outside lands.
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But Judge DeHaven proceeds:

'^It may be stated as an elementary principle of

law that one who has been induced by fraudulent

representations to enter into a contract, which he

would not have done except for such representations,

is entitled to rescind such contract because of the

fraud thus practiced upon him.

It is certainly a far cry from a situation such as that,

to the case of the State of California, responding to the

offer, invitation, and indeed request, of the United States

Government, for an exchange of inner for outer lands,

and tendering to the United States, as the State's part

of the exchange, the primary school sections vested in the

State by absolute, complete, and indefeasible title. Judge

DeHaven cites for his elementary principle the case of

MacLaren vs. Cochran^ 44 Minn., 255. That was an action

by MacLaren against Cochran and another, on a negoti-

able promissory note for one thousand dollars, executed

by the defendants, to one Reaser, as payee, in November,

1897, and payable 90 days after date. MacLaren alleged

the endorsement of the note, for value and before maturi-

ty by the payee, to a man named Espy, and by Espy to

himself. The defendants claimed that the note had been

procured by the fraud of the payee Reaser and his in-

dorsee Espy, of which plaintiff was alleged to have had

knowledge; and it was denied that plaintiff purchased the

note in good faith and before maturity. The Court found

that the payee Reaser had endorsed the note for value

to Espy, and that Espy had endorsed it for value to
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plaintiff. Plaintiff made his prima facie case by produc-

ing the endorsed note, and offering it in evidence. The

Court said: ^'This made a prima facie case for a recov-

ery ; but if the evidence presented on the part of defend-

ants showed fraud of Eeaser, in procuring the execution

of the note, it then became incumbent on the plaintiff to

establish by affirmative proof that he was entitled to the

peculiar protection enjoyed by bona fide purchasers.''

And the Court adds that if such fraud was shown in the

case, and if the defendants seasonably exercised the right

of rescission, plaintiff was not entitled to a judgment on

the note because he offered no proof to overcome such

showing of fraud. The question therefore was whether de-

fendants had made out a case of fraud on the part of the

payee Eeaser, which would be available as a defense to

the action except as against a bona fide purchaser without

notice. This led the Court to explain the transaction be-

tween the payee Reaser and the defendants. It seems

that something more than a year before the making of the

note by the defendants to Reaser, the payee, Reaser was

seized of some lands in Dakota, and also held certain

contracts, by assignment, made with the Northern Pacific

Railroad Company by the assignor for the purchase of

a large body of Dakota land from the railroad company.

In October, 1886, Reaser made a contract with one Cooper

to sell him these Dakota lands for $25,000. Cooper paid

$5,000 down, and for the balance gave five promissory

notes, of $4,000 each, payable on or before one, two, three,

four and five years from date. This made the first of

the notes fall due in October, 1887. Now, on November
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19, 1887, the defendants to the action by MacLaren pur-

chased from Reaser an assignment of his rights and in-

terest under the contract with Cooper, and Reaser deeded

to the defendants the lands which he had agreed to convey

to Cooper, and, also, endorsed in blank these promissory

notes of Cooper, except the note which had become due

in October, 1887, and deposited such notes in escrow with

a Trust Company, to be delivered to the defendants on

the payment of their notes given to Reaser in considera-

tion of the assignment from him. As a consideration to

Reaser, the defendants paid him in cash $6,000, and exe-

cuted to him their negotiable notes, amounting to $6,000.

The note sued on by MacLaren for $1,000 was one of

these notes. Now, for the fraud alleged by the defendants

against Reaser : Reaser, it seems, in making the bargain

with defendants for the assignment to them of the Cooper

contract and the endorsement of the Cooper notes, ex-

cept the one which had become due in October, 1887,

represented to the defendants that this note, due in Oc-

tober, 1887—a note for $4,000—had been paid. Naturally,

if it had not been paid, if it had been dishonored, this

would have affected the value of the other Cooper notes

in the minds of the defendants. The trial Court found

that this representation as to the payment of the Cooper

note due in October, 1887, was not true, and that the

note had not been paid, but held that the representation

was "immaterial, and no loss or damage is shown to have

resulted to the defendants therefrom." The Supreme

Court, however, held that the trial Court was in error in
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its view of the importance and bearing of this misrepres-

entation. It was also shown that the defendants, on

learning of the misrepresentation, promptly demanded a

rescission of the contract. The Supreme Court of Min-

nesota uses the language:

^
' If Reaser then held the defendants ' notes, so that

a complete rescission could be effected, they had the

right to rescind, and to repudiate all further obli-

gation upon their notes. They were not restricted to

the remedy of recovering damages for the fraud. It

is true that, since fraud would render the transaction

only voidable, and not void, the notes might be so

transferred as to make this defense unavailable as

against hon.a fide purchasers, whose rights as such

would be preferred to those of the defendants, who
had placed it in the power of the other contracting

party to transfer an apparently good title. And to

constitute one a bona fide purchaser so as to be pro-

tected against this defense, based on the fraud of the

other contracting party, he must have purchased for

valuable consideration, and without notice of the

fraud. But unless the plaintiff stood in that posi-

tion, the right of the defrauded party to rescind,

seasonably asserted, would constitute a defense to the

action on the note. Upon the case here presented, it

cannot be said that this fraudulent representation

was immaterial, if the defendants were induced by it

to enter into the contract when but for that they

would not have done so. Even though it were true

that the dishonor of the first of the series of notes,

by the refusal of the maker to pay it, did not discredit

the other notes and detract from their value as mar-

ketable securities, it would not follow that the fraud

should be deemed an immaterial matter when the

defrauded party asserts a right to rescind the con-

tract which he had been induced to enter into by

such fraudulent means. '*



81

Now comes the language quoted by Judge DeHaven

:

^^If a party is induced to enter into a contract by
fraudulent representations as to a fact which he

deems material, and upon which he has a right to

rely, he may rescind the contract upon the discovery

of the fraud, and the party in the wrong should not

be heard to say that no real injury can result from
the fact misrepresented. '

'

The Court continues

:

*^ Obviously, different questions will arise when it

is sought to determine the measure of damages re-

coverable for such a fraud. '

^

The Supreme Court of Minnesota continues:

'^We do not understand that the Court intended

to find that the defendants did not rely upon this

statement of fact, or that they were not influenced

by the misrepresentation. The meaning of this part

of the findings seems to be that while the representa-

tion was untrue, yet the misrepresentation was im-

material because no loss or damage is shown to have
resulted to the defendants therefrom; that is, they

have not shown that the securities and contract right

purchased by them were in fact of less value than

they would have been if the prior note had not been
thus dishonored. This seems to be the reason of the

decision, so far at least as this matter is concerned.

It was erroneous in that it denied to the defendants

the right of rescission for frauds and confined them
to the remedy of damages.

Judge DeHaven 's point then, was, that the Govern-

ment of the United States, even in the absence of a show-

ing of loss or damage, was entitled, on the foot of the

misrepresentation practised upon it by Hyde and Benson,
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to rescind the exchange and to enforce a bill for the can-

cellation of the patent to the outside lands. The rescis-

sion, and the bill in pursuit of it, would be grounded upon

the fraud practiced upon the Government by Hyde and

Benson; and the agreement of Hyde and Benson to per-

petrate such a fraud, coupled with an overt act, was

enough to bring them within the operation of Section

5440 of the Eevised Statutes of the United States. But

in the case at bar, how different the situation. The

case here is that of the State of California, on the basis

of her title to the primary school sections—an unimpeach-

able title—tendering to the United States those primary

sections lying within the limits of a forest reserve in

exchange for outside lands, and in response to the pro-

posal and invitation of the Government to make just

such an exchange.

Judge DeHaven further says:

^^In speaking of the implied representation which

is made by one who tenders to the Government a

deed of land which he desires to exchange for public

land under this statute, the Supreme Court in Cos-

mos Exploration Co. vs. Gray Eagle Oil Co., 190 U. S.

301, say :
' So far as his offer goes, it is an assertion

upon his part that he is the owner in fee simple of

the land he proposed to relinquish, and that the deed

conveys a fee simple title to the Government and

also that he has selected vacant land which is open

to settlement, and that therefore he is entitled to a

patent for such land.' But one cannot truthfully

assert, '' continues Judge DeHaven, ^Hhat he is the

owner of land in fee simple, when he knows there

is outstanding in another a superior equitable title

thereto. '

'
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Certainly this language gives point, antithetically to the

conditions presented by the case at bar.

Judge DeHaven, holding that the indictment stated an

offense, issued his warrant for the removal of the de-

fendants to the District of Columbia. Thereupon they

sued out a writ of habeas corpus before Judge Morrow,

in the Circuit Court, and that learned Judge, in an oral

opinion rendered on September 3rd, 1904, reviewed the

indictment. He criticised it sharply for its want of

clearness and concision, and then went on to consider

the question whether under any construction of its lan-

guage it could be held to charge an oifense under the

laws of the United States. After quoting from the

charging part of the indictment. Judge Morrow says:

^'This charge, reduced to a simple term, is, that

the accused conspired together to obtain from the

United States under the Forest Reserve Act patents

to lands belonging to the United States in exchange
for and in lieu of school lands lying within the

limits of such forest reserve, the title to which the

accused had obtained or were to obtain fraudulently

from the State by means of applications for the pur-

chase of the same in the names of fictitious persons.

'

'

Judge Morrow then quotes the provisions of the Forest

Reserve Act of June 4th, 1897—already quoted by us

—

and goes on to use this instructive language:

'^The purpose of this last Act (of June 4, 1897)

and the original Act of March 3, 1891, was to pre-

serve the remaining forests on the public lands of

the United States from depredations and destruction.

To accomplish this object it was necessary that all

lands within such forest reservations should belong
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to the United States for the purpose of full and com-
plete administration and control, but Congress had
previously granted to California, Oregon and other

public land States, Sections 16 and 36 in each town-

ship of the Public Lands within those States for

school purposes. These lands were either held by the

State for sale, or they had been sold and conveyed
to private parties under the laws of the State pro-

viding for such sales. There were also settlers upon
some of the lands within such reservations who had
gone upon the lands to obtain title by entry and im-

provement under the homestead laws of the United
States, but who had not perfected their titles by the

necessary residence, improvements, and so forth, and
there were also others who had perfected their titles

and had received patents from the United States

therefor. To extinguish these titles and enable the

Government to obtain title and possession to all of

the land within the reservation. Congress provided

that a settler within the reservation might relinquish

his unperfected bona fide claim and select in lieu

therefor a tract of vacant land open to settlement not

exceeding in area the tract covered by his claim,

credit being allowed for the time spent on the relin-

quished claim. The statute also provided that the

owner of a tract of land within the reservation might
relinquish his land and select in lieu thereof a tract

of vacant land open to settlement, not exceeding in

area the tract covered by his patent. Under this

provision would come those who had become the

owners of school lands within the reservation by
State patents. Now, what did Congress mean when
it provided that the owner of land within a forest

reservation might exchange his land for land open to

settlement outside of the reservation? Did it not

mean the owner of a full, complete and indefeasible

title? This was the title the Government had to offer

for its land, and it must have been intended that
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the Government was to receive such a title in ex-

change. '
*

Judge Morrow then refers to the case of Cosmos Explo-

ration Co. vs. Gray Eagle Oil Company, 112 Fed,, 4,

which came before him in his capacity as a member of the

Circuit Court of Appeals. He remarks that in that case,

*4t was determined, in effect, that the titles to be ex-

changed were full and complete titles, and that the Gov-

ernment would not recognize the selection of land in lieu

of land the title to which had been surrendered, until the

selection had been approved in the manner provided by-

law, for the reason that until such approval the selection

was subject to be defeated by proof, either that the land

was mineral in character and therefore not open to set-

tlement, or that it was not vacant at the time the selection

was made. In other words, no rights accrued against the

Government until it was in a position to convey an inde-

feasible title. And this must be so. The Government can-

not deal in fraudulent titles. It cannot impose an

imperfect title upon the purchasers of its lands, and it

cannot be imposed upon by those who seek to exchange

fraudulently acquired titles for good ones. The United

States has frequently been compelled to bring suit to re-

cover the title to land where the patent has been issued,

upon the grounds that the grantees have merely secured

the legal title, and that the equitable title, the right to the

land, still remains in the United States, and has never

gone out of it, because the title had been obtained by

fraud. Anyone familiar with the Spanish land grants and
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the litigation that grew out of those grants, knows that

a great many suits were brought by the United States

to cancel those patents and recover the titles that had

been conveyed, upon the allegation of fraud and upon the

claim that the equitable title remained in the United

States. '^

Judge Morrow proceeds further

:

^'The conspiracy in this case is charged to be the

claim of ownership of land by the accused, the title

to which they had obtained fraudulently from the

State, leaving the equitable title in the State, and the

exchange of the legal title alone for land to which the

government had a perfect title and would convey, in

exchange, a perfect and indefeasible title. Ownership
means the possession of the full and complete title.

The books are full of decision to that effect. To as-

sume that Congress intended that patent should is-

sue to lands in exchange for lands to which the

parties making the exchange had no title except that

acquired by fraud, is to assume that Congress was
proposing to engage in a most extraordinary method
of disposing of the public lands. It is impossible to

imagine that Congress would sanction anything of

that kind. It has been forfeiting railroad land grants

because it was claimed the railroads had not earned
them or built the roads as Congress intended. It

has forfeited grants to the States for the same reas-

ons, and has authorized suits to recover grants for

much less reason than the fraudulent transactions al-

leged in this indictment. It is impossible for this

Court to believe that Congress intended to dispose of

the title to its public lands in any such way. As sug-

gested by Judge DeHaven, if the accused had gone
into the Land Office and said :

'We have the title to

this land; but we went into the State Land Office

and used the names of fictitious persons in our appli-
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cations, and presented fictitious affidavits to obtain

this land ; and now we want you to give us a perfect

title to land in exchange for our fraudulently ac-

quired title/—does anyone suppose that an officer of

the Government, while in possession of his senses,

would carry out such a fraud? Does anyone suppose

that the Secretary of the Interior would knowingly
enter into a transaction of that kind! I think, if he

did, he would expect to be impeached the next day
and brought before the Bar of Congress. '

'

It thus appears, in the forcible language just quoted,

that a transaction between the holder of a fraudulent title

acquired from the State, as of the one part, and the

United States Government as of the other part, in which

the holder of such fraudulent title offers it to the United

States as his part of an exchange of lands, in which the

United States, on its side, conveys outside lands in per-

fect and indefeasible title, is a fraud upon the United

State, and the holder of such fraudulent title does

not measure up to the ownership required by the Forest

Reserve Act as a basis for the exchange of the lands.

Here is a transaction, then, between the fraudulent holder

of the title and the United States, and in that transaction

the United States is said by Judge Morrow to be de-

frauded. But in the case at bar, the transaction so far

as the general Government is concerned, is between the

State and the general Government. The State is the

owner who makes the exchange with the United States.

It is the ownership of the State which is exchanged with

and for the ownership of the United States. And the

ownership of the State is full, absolute, and indefeasible,
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in and to the primary school sections upon which, as a

basis, it tenders an exchange to the United States. What

transaction the State may have with its own purchaser in

reference to the outside and lieu lands which the United

States has granted to it in exchange, is not the subject of

inquiry or dealing so far as the general Government is

concerned. So far forth as the United States, that second-

ary transaction is res inter alios acta.

Judge Morrow's holding was affirmed on appeal to the

Supreme Court of the United States in the case of Hyde

vs. Shine, 199 U. S., 62. The Supreme Court of the

United States, dealing with the indictment in the view

that it proceeded 'upon fictitious applications to the

State, cites the case of Moffat vs. U. S., 112 U. S., 24, and

remarks

:

^'In the Moffat case, it was held that a patent is-

sued to a fictitious person conveys no title which can

be transferred to a person subsequently purchasing

in good faith from a supposed owner. In delivering

the conclusions of the Court, Mr. Justice Field ob-

serves :
' The patents being issued to fictitious per-

sons could not transfer the title, and no one could

derive any right under a conveyance in the name of

the supposed patentees. A patent to a fictitious per-

son is in legal effect no more than a declaration that

the Government thereby conveys the patent to no
one. There is in such case no room for the applica-

tion of the doctrine that a subsequent bona fide pur-

chaser is protected. A subsequent purchaser is

bound to know whether there was in fact a patentee,

a person once in being and not a mere myth, and he

will always be presumed to take his conveyance upon
the knowledge of the title in this respect. To the
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application of this doctrine of a bona fide purchaser

there must be a genuine instrument, having a legal

existence, as well as one appearing on its face to

pass the title. It cannot arise on a forged instru-

menty or one executed to fictitious parties, that is to

no parties at all, however much deceived thereby the

purchaser may have been. '

'

'

This goes to the simulated purchase by fictitious per-

sons, in contradistinction to applications filed in the

names of real persons. The Court next proceeds to dis-

cuss the question from the standpoint of applications in

the name of real persons, as laying a foundation for the

doctrine of bona fide purchaser, in relation to the atti-

tude of the United States. And first, as to the use of the

word ^' owner'' in the Forest Eeserve Act. The Court

uses this language, which may be deemed in part to re-

fer to the fictitious applications

:

^'Although the word 'owner' has a variety of

meanings, and may, under certain circumstances, in-

clude an equitable as well as a legal ownership, or

even a right of present use and possession, it im-

plies something more than a bare legal title, and we
know of no authority for saying that a person in

possession of land under a void deed can be regarded
as the owner thereof. Ownership may not imply a

perfect title ; but it implies something more than the

possession of land under a title which is void; and
when the Government holds out to owners of lands

an inducement to relinquish such lands in exchange
for others, it implies that the persons with whom it

is dealing, if not the owners in fee simple, are at

least bona fide owners with authority to dispose of

and vest a good title thereto. We are clear that the

defendant does not fall within this category and
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that the United States may justly claim to have been

defrauded out of the land patented to him.''

But how inapplicable such language would be to the

State, as, for illustration

:

^'We are clear that the State does not fall within

this category, and that the United States may justly

claim to have been defrauded out of the land patented

to the State. '

'

But the Supreme Court goes on to a nearer approach

to the doctrine of bona fide purchaser and of fraud as

the basis of rescission, even in the absence of actual loss

or damage. This is the language:

^^ Whatever may be the rule in equity as to the

necessity of proving an actual loss or damage to

the plaintiff, we think a case is made out under this

statute by proof of a conspiracy to defraud and the

commission of an overt act, notwithstanding the

United States may have received a compensation for

the lands and suffered no pecuniary loss.
'

'

And at this point the Court cites the case of MacLaren

vs. Cochran, 44 Minn., 255, which we examined fully in

discussing the opinion of Judge De Haven, and which is

an illustrative case for the doctrine that a party may be

defrauded to the extent of calling into play his remedial

right of rescission, although no actual loss or damage

may have occurred. The Supreme Court continues:

^'The law punishes the false practices by which

the lands were obtained, and the question whether

the Government stands in the position of a bona fide

purchaser with respect to the school lands is not one

which can be litigated in a criminal prosecution for
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a violation of law. Even if the United States were
in a position to claim the rights of a bona fide pur-

chaser to the State lands, the methods by which these

lands were acquired from the States, and the lands

in exchange therefor, procured from the United

States, would be none the less a fraud of which the

latter might take advantage in a criminal prosecu-

tion. The indictment, under Section 5440, charges a

conspiracy to defraud the United States out of the

possession, use of, and title thereto, of divers large

tracts of public lands, and if the title to these lands

were obtained by fraudulent practices and in pur-

suance of a fraudulent design, it is none the less

within the Statute, though the United States might
succeed in defeating a recovery of the State lands by
setting up the rights of a bona fide purchaser. Un-
der the circumstances, it cannot be doubted that the

United States might maintain a bill to cancel the

patents to the exchanged lands procured by these

fraudulent means, notwithstanding its title to the

forest reserve lands might be good.''

This is the doctrine of the case just cited from Min-

nesota, and of the opinion of Judge DeHaven in which

it is presented with greater fullness.

Hyde and Benson were, therefore, found to have en-

tered into a transaction of exchange of land with the

United States, and, in that exchange, to have imposed

upon the United States, in return for outside lands to

which the general Government conveyed a perfect title,

other lands. State school sections, lying within the limits

of forest reserves, and for which there was outstanding

an equitable title in the State arising out of the fraudu-

lent practices through which the State had been induced

to part with the apparent legal title.
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In the case at bar, so far as it has relation to the gen-

eral Government, the transaction of exchange was be-

tween the State and the United States. The State prof-

fered and conveyed a perfect title, legal and equitable,

to the United States, and in return became the grantee

of the United States of an equally good title to the out-

side lands. The subsequent disposition of those outside

lands was a transaction between the State and its pur-

chaser, into which it was no part of the duty of the gen-

eral Government to inquire. In the exchange of the lands,

the general Government recognized and dealt with the

State only. To use the language of Judge Dillon, in

U. S. vs. Grafton, 4 Dill., 145

:

^^It appears from the averments, the alleged con-

spiracy to defraud the United States was legally im-

possible of execution. Whatever conspiracy may be

made to appear from the indictment, it was not a

conspiracy against the United States, though it may
have been, from the averments, a conspiracy against

the State.'' (And see Pettihone vs. U. S., 148 U. S.,

197, 203.)

And a strikingly illustrative case from the Supreme

Court of the United States is Frasher vs. O'Connor, 115

U. S., 102—a case in error to the Supreme Court of the

State of California.

The action was for the possession of a parcel of land

in Los Angeles County, California. The plaintiff, de-

fendant in error in the Supreme Court, traced title to the

premises by a patent of the State of California issued to

Robert Thompson on April 21, 1874, and by certain mesne

conveyances from the patentee. The State title was de-



93

rived from selections of lands in lieu of Sections 16 and

36. The defendants below, plaintiffs in error in the

Supreme Court, claimed that the State selections were

void because made within the asserted limits of a claim

under a Mexican Grant before the survey of that grant,

excluding the disputed premises, had become final; and

they set up a right to the land as pre-emptioners under

the laws of the United States by settlement and improve-

ment, subsequent in point of time to the State patents,

with a tender to the officers of the Land Department of

the required sums in such cases to entitle them to patents

from the United States.

As such pre-emptioners, they claimed privity with the

United States, a subrogation, as it were, to the interest

of the United States, and a right to interpose the title of

the general Government as against the validity of the

proceedings by which the land was selected by the State

locating agent, and by which it was listed to the State.

The Legislature of California, in the early Act of April

27, 1863, provided for the sale of the 16th and 36th Sec-

tions, and lands which might be selected in lieu thereof;

also for applications to purchase such lands, and, further,

for an application by the State locating agent to the Reg-

ister of the United States' Land Office for such lands in

part satisfaction of the grant under which they were

claimed, and for the Register's acceptance of selections,

where the lands were in lieu of the primary sections.

But the question of the want of survey of the public

lands made a difficulty. Although the school lands were
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granted in 1853, many townships in California had not

been surveyed as late as 1866. As the Supreme Court

points out in this Frasher case :
^ ^ For want of these sur-

veys, it was impossible to ascertain the precise locality,

in each township, of the sixteenth and thirty-sixth sec-

tions; and of course, except in a few instances—such as

where the whole township was embraced in a private

claim under a Mexican or Spanish grant—it could not be

known whether there had been any such settlement on

those sections as would authorize the State to select other

lands in lieu thereof. '^

The embarrassment to the State by the delay in the

public surveys went beyond the 16th and 36th sections,

and affected the disposition by the State of the 500,000

acres of land granted to California by the eighth section

of the General Pre-emption Law of September 4, 1841.

In May, 1852, the State passed an Act for the sale of

these 500,000 acres—in advance of any public survey.

The Governor was authorized to issue land warrants for

not less than 160 acres and not more than 320 acres to

the warrant, to the full amount of the grant, saleable by

the Treasurer at $2.00 an acre, and available to the pur-

chasers and their assigns for location on any vacant and

unappropriated land of the United States, subject to

such location. Selections were accordingly made by

agents of the State, or by purchasers of warrants who

were authorized to locate them. Similar laws were

passed, and similar proceedings authorized in respect to

other lands covered by Congressional Grant. But the
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Land Department of the United States refused to admit

any right under selections made in advance of the public

surveys, and held the selections to be invalid. This was

a blow at many titles in the State, upon the faith of which

large interests had grown and rested. Hence, the reliev-

ing Act of Congress of July 23, 1866, to quiet land titles

in California, 14 Stats,, 218.

The first section of this Act declared that in all cases

where the State had made selections of public lands in

part satisfaction of a Congressional grant, and had dis-

posed of the same to purchasers in good faith under her

laws, the selected lands were confirmed to the State, with

these exceptions, namely—of lands to which a pre-emp-

tion, homestead, or other settlement right under the laws

of the United States had attached at the date of the pas-

sage of the confirmatory statute; of lands reserved for

naval, military or Indian purposes ; of mineral land, and

of lands claimed under a valid Mexican or Spanish grant.

The second section of the Act of July 23, 1866, dealt with

selections of land which had been surveyed by the gen-

eral Government, and it was made the duty of the State

authorities—where notice had not already been given to

the Register—to notify the Register of the United States

'

Land Office for the proper District of such selection, and

this notice fixed the date of the State's selections.

The third section dealt with selections of unsurveyed

lands, in the sense that no survey had been made by

authority of the United States, but as to which lands the

selections had been surveyed by State authority, and
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the land sold to purchasers in good faith ; and such selec-

tions, it was provided, should from the date of the pas-

sage of the Confirmatory Act—when marked off and des-

ignated in the field—have the same force and effect as

the pre-emption rights of a settler on unsurveyed public

land.

It thus appears, under the Confirmatory Act of 1866,

that selections of land which was held or claimed under

a valid Mexican or Spanish grant, were excepted from

confirmation, just as, under the Act of 1853, lands claimed

under any foreign grant or title were excepted from

pre-emption. Many of these Mexican grants were in the

nature of floats—of specific quantities, that is, of land,

not precisely identified, delimited, and circumscribed, but

lying within out-boundaries of larger area, and awaiting

confirmation and Official survey for their final identifi-

cation. Until the survey, under authority of the general

Government, the grantee and the Government, as pointed

out in the Frasher case, ^^were tenants in common of the

whole tract; no one could intrude upon any portion of

it, the whole being exempted from the pre-emption laws. '

'

And the Court continues: ^^The practical effect of this

condition in many cases was to leave the grantee, until

the Official survey, in the possession, use and enjoyment

of a tract of land containing a much larger quantity than

that granted.'' This condition sometimes lasted for

years, due to the delays in the Official surveys, attributa-

ble, to some extent, to the failure of Congress to appro-

priate sufficient means for the necessary expenses. To
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help out the situation, Congress, in the Act of July 1,

1864, to expedite the settlement of titles to lands in the

State of California, 13 Stats., c. 194, made it, in Sec-

tion 6, ''the duty of the Surveyor-General of California

to cause all private land claims finally confirmed, to be

accurately surveyed, and plats thereof to be made, when-

ever requested by the claimants.'^ The claimant request-

ing the survey and plat was required to deposit in the

District Court of the District in which the land was situ-

ated the expenses of the survey and plat, and of a publi-

cation required by Section 1 of the Act. Section 7 pre-

scribed the manner in which survey should be made.

(Frasher case, at pp. 108-109.)

But, inasmuch as the confirmee of the Spanish or Mexi-

can grant was in possession of the whole tract, as far

as the ultimate out-boundaries, he was not particularly

moved to request a survey which would have the effect,

in identifying his grant, of drawing in its exterior lines

within the wider area of the out-boundaries, and thus

contracting his original and larger possession. Surveys,

therefore, rather languished. Something more was re-

quired to quicken them. Accordingly, in the Act of July

23, 1866, to quiet land titles in California, 14 Stats., 218,

it was provided by Section 8

:

''In all cases where a claim to lands by virtue of

a right or title derived from the Spanish or Mexican
authorities, has been finally confirmed, and a survey
and plat thereof shall not have been requested with-
in ten months from the passage of this Act, as pro-
vided by Sections six and seven of the Act of July
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1st, 1864, ' to expedite the settlement of titles to lands

in the State of California';

^^And in all cases where a like claim shall hereafter

be finally confirmed, and a survey and plat thereof

shall not be requested, as provided by said sections,

within ten months after the passage of this Act, or

any final confirmation hereafter made

;

'^It shall be the duty of the Surveyor-General of

the United States for California, as soon as practica-

ble after the expiration of ten months from the pas-

sage of this Act, or such final confirmation hereafter

made, to cause the lines of the public surveys to be

extended over such land, and he shall set off, in full

satisfaction of such grant, and according to the lines

of the public surveys, the quantity of land confirmed

in such final decree, and as nearly as can be done in

accordance with such decree ; and all the land not in-

cluded in such grant as so set off shall he subject to

the general land laws of the United States: pro-

vided, that nothing in this Act shall be construed so

as in any manner to interfere with the right of bona

fide pre-emption claimants.''

Now, then, it was upon the status and attitude of the

United States, in relation to the State's selections of land

in lieu of 16th and 36th Sections, where such selections,

for their character as surveyed lands, looked to a survey

under the Act of 1866 just quoted, that the decision in

Frasher vs. ^Connor finally turned.

The Rancho Sausal Redondo, within the limits of Los

Angeles County, was granted by Governor Alvarado, on

May 20, 1837, to Antonio Ygnacio Abila. The land was

confirmed to the grantee on June 10, 1855, by the Board

of Land Commissioners for the ascertainment and set-

tlement of private land claims in California. Later, and
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prior to 1858, the action of the Land Commissioners was

confirmed by the decree of the District Court of the

United States, such decree becoming final on the dis-

missal of the appeal to the Supreme Court by stipulation

of the Attorney-General.

In 1858 a Deputy Surveyor made a survey of the claim,

failing in validity, however, for want of the approval of

the Surveyor-General. For some ten years thereafter no

other survey was made, nor was any requested by the

claimant, or any one in privity with him, under the Act

of July 1, 1864. But in 1868, considerably more than

ten months after the passage of the Act of July 23, 1866,

the Hansen Survey was made at the instance of General

Eosecrans. George Hansen, a Deputy United States Sur-

veyor, surveyed the Rancho, and land was set off to the

grantee in satisfaction of the grant. The United States

Surveyor-General extended the section and township lines

over all the land within the boundaries of the grant ; and

on April 22, 1868, the township plats were filed in the

proper Land Office, then the District Land Office of San

Francisco.

Now, then, to quote the language of the Supreme Court

of the United States (Frasher case, 115 U. S., at p. Ill)

:

'^Subsequently General Eosecrans, as hereafter

stated, applied to the State to purchase the lands out-

side of the tract allotted to the grantee, part of which
are the subject of the present controversy.'^

What happened on the application of General Eose-

crans to the State for the purchase of these outside lands ?
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The owners of the grant objected to the Hansen survey

on the ground that it was without notice to them and that

it did not conform to the decree of confirmation, and de-

manded a new survey. The Surveyor-General thereupon

recalled the township plats, and ordered a new survey.

This new survey was made in July, 1868, by Deputy Sur-

veyor Thompson, and, unlike the Hansen survey, included

the lands in controversy as part of the tract allotted to

the grantee. Of course, that would put the lands beyond

the selection of the State. But in October, 1871, the Sec-

retary of the Interior set aside the Thompson survey,

ordered the township plats to be returned to the Land

Office, and affirmed the Hansen survey. Before the re-

call of these township plats, and before the order had

been made for the Thompson survey, the applications

—

for convenience, at this point, we call them the Rosecrans

applications
—*'were approved by the locating agents of

the State, and the lands, as selections hy the State, were

afterwards listed to her, and patents (from the State)

were issued to the purchasers or their assignees.'*

(Frasher case, at p. 111.)

The State patent, therefore, issued as a sequence of the

selections of the State; and the question was presented

to the Supreme Court of the United States, whether the

premises in controversy were open to selection at the

time the selection was made. It is pointed out that after

the abortive survey of 1858 no attempt was made to ob-

tain a survey until 1868, over eleven years after the con-

firmation of the grant, over three years after the passage
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of the Act of July 1, 1864, and over eighteen months after

the passage of the Act of July 23, 1866. It is pointed out

by the Court that if a survey had been made, at the re-

quest of the grantee, under the Act of 1864, that survey

would have required the approval of the Commissioner

of the General Land Office. But no action having been

taken by the grantee, and the ten months of the Act of

1866 having long gone by, it became the duty of the

Surveyor-General of California, under that Act, to ex-

tend the lines of the public surveys over the land con-

firmed; and the Act itself declared that ^^he shall set

off, in full satisfaction of such grant, and according to the

lines of the public surveys, the quantity of land confirmed

in such final decree, and, as nearly as can be done, in ac-

cordance with such decree; and all the land not included

in such grant as so set off, shall be subject to the general

land laws of the United States/'

The survey, then, of the confirmed land is, under the

Act of 1866, withdrawn from the special supervision and

control of the Commissioner of the General Land Office

—

in this aspect, specifically distinguishable from a survey

under the Act of 1864. Hence the survey, under the Act

of 1866, was operative, on approval of the Surveyor-

General, until changed or set aside by the Land De-

partment. It was competent to the State, without further

approval of the survey, to acquire title to the lands out-

side the tract allotted to the grantee, upon the assumed

validity of the survey. To quote the language of the

Supreme Court of the United States at page 115 of

the opinion:
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^'Tlie grant was surveyed in February, 1868, and
sufficient land set apart to satisfy it. In March fol-

lowing, a survey of the township in which the land

lay was made and approved by the United States

Surveyor-General of the District, and in April, the

survey and township plat were filed in the Land
Office of the District. The State selections of land

lying outside of the survey of the grant were made
before any action of the Surveyor-General was had
recalling the plat and ordering a new survey. Had
his action been sustained by the Land Department,

and the new survey made upon his order, which in-

cluded the land in controversy as part of the grant,

been approved, a question would have arisen as to

the validity of the selections in the face of such sub-

sequent proceedings. It is not necessary to hold

that they would have been unaffected. It may per-

haps be that they would have had to abide the judg-

ment of the Department as to the status of the land.

All that is necessary to decide here is, that, after

the grant had been surveyed and the township plats

filed, the State was at liberty to make selections from
land lying outside of the survey, and pre-emptors

were at liberty to settle upon it: and if the survey

were not ultimately set aside, their rights thus ini-

tiated would be protected.''

The Court goes on to say that the Interior Depart-

ment did hold the original survey valid, and directed the

township plats to be returned to the Land Office; ^'and

accepted the selections of the State outside of the sur-

vey, and listed the land to her.^^ It is pointed out that

the inchoate right to the selected land was not lost by

the action of the Surveyor-General in setting aside the

original survey; and after his action had been vacated

the inchoate right could be perfected. The Court adds

:
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'^The original survey, outside of which the selec-

tions were made, was approved by the Secretary of

the Interior on the 31st of October, 1871, and the

lands selected were listed to the State by the Com-
missioner of the General Land Office on the 29th of

May, 1872, and by the Secretary of the Interior on

the 31st of the same month. The title of the State

to the lands thus became as complete as though trans-

ferred hy a patent of the United States. * * *

Having the title, there was nothing to prevent the

issue by the State of her patent to the purchaser

under whom the plaintiff claims. The land was not

thereafter open to settlement and pre-emption, and
the judgment must therefore be affirmed.''

Certainly, this case clearly enunciates the status of the

State, touching the lieu lands, both in respect to the

United States and to the purchaser from the State. In

respect to the United States, the State is the grantee of

a grantor, and by title as complete as though transferred

by a patent. In respect to the purchaser from the State,

the State is the vendor of its own lands, ^'having the

title, there was nothing to prevent the issue by the State

of her patent to the purchaser. '
' But the case of Frasher

vs. O'Connor bears a relation even more intimate, and

offers a parallel even more pronounced to the question

raised by the indictment in the case at bar. And this re-

quires that we return, for a moment, to the Eosecrans

applications in the Frasher case.

As pointed out in an opening sentence of the opinion:

^*The position of the defendants below is that, being en-

titled as such pre-emptors to patents from the United

States of the lands in controversy, they are in a position
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to call in question the validity of the proceedings by which

the land was selected by the State agents and listed to

the State.'' In a word, the pre-emptor was going upon

such a privity with the paramount source of title as en-

abled him to attack the State patent. (Rosecrans vs.

Douglass, 52 Cal., 215, 216.)

Now, then, what state of facts do we find? It appears

that the Eosecrans applications had been '^very loosely

conducted, '

' and that ^

' great irregularities '
' were charged

against the principal purchaser. But upon that consid-

eration being urged by the pre-emptioner against title so

acquired from the State, it was expressly and unequivo-

cally held by the Supreme Court of the United States

that the transaction between the State and her purchaser

was one thing, the transaction between the State and her

grantor, the United States, another thing ; that the United

States was not in relation with the purchaser from the

State, or privy to that transaction, and that the general

Government only recognized the State in the proceed-

ings. The language of the Supreme Court of the United

States to the point is found at pages 111-112 of the Frash-

er case, and is as follows:

*^ Before, however, the recall of the township plats,

and the order for a new survey. General Rosecrans

had procured a number of men to make applications

for his benefit for the purchase of the lands in con-

troversy, (lands in lieu of the 16th and 36th sec-

tions) and to transfer their interests thus acquired

to him. The applications were approved by the locat-

ing agents of the State, and the lands, as selections

by the State, were afterwards listed to her, and
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patents (from the State) were issued to the purchas-

ers or their assignees. According to the findings of

the local District Court, the applications and subse-

quent proceedings were very loosely conducted, and
great irregularities are charged against the principal

purchaser.

But if the locating agents of the State were satis-

fied with the applications to purchase, and the selec-

tions thus made were approved by the Land Depart-

ment of the United States, and the lands were listed

to the State as part of the grant to her, it is not per-

ceived what ground of complaint the loose character

of the proceedings furnishes to the defendants.

Their title is not advanced by showing how irregu-

larly the proceedings were conducted by parties who
obtained the title of the State; and to the general

Government, it is enough that she does not complain,

but accepts the selections in satisfaction of the grant

to her. The same view was taken by the Interior De-
partment with reference to one of the State selec-

tions referred to. It was objected that the selection

was invalid because not made in accordance with

the provisions of the Act of the Legislature of the

State, of April 27, 1863. But the Secretary answered
that it was not necessary to enter into a considera-

tion of the alleged defects in the application of the

purchaser ; that was a question between him and the

State ; that by the seventh section of the Act of March
3, 1853, the State was granted indemnity if Sections

16 and 36 lay within private grants; that the man-
ner of selecting such indemnity was not specified;

that the Act of the Legislature had provided for

the sale of certain lands belonging to the State, and
if purchasers failed to comply with the requirements
of the Statute, their claims may fail; that the ques-

tions to he considered by the general Government
were, the right of the State to claim the land under
her grant, and was the land subject to selection—
observing that these were the only questions to de-
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termine, as the general Government only recognized

the State in the proceedings; that it was no part

of its duty to inquire into the transactions between
the State and her purchasers, neither would it go
bach of the record to ascertain whether, as between
the State and her agent, he complied with the pro-

visions of the Statute relating to the sale of granted
land,''

Certainly, this case is pointed, controlling, decisive,

and conclusive of the questions raised upon the indict-

ment. And it is difficult to see how it could be otherwise,

once the facts and the legislation upon the subject are

gathered up, and the true status of the parties, the United

States, its grantee the State, and the purchaser from the

State, is seized and clearly perceived. The Frasher case

is followed in McCreery vs. Haskell, 119 U. S., 327, 331-

332, in which it is said by the Court, referring to the Act

of Congress of August 3, 1854, 10 Stats., 346, c. 201 (Eev.

Stats., Sec. 2449): ''When the selections are approved

by the Secretary of the Interior, a list of them, with the

certificate of the Commissioner of the General Land

Office, is forwarded to the State authorities. The list

thus certified operates to convey the title to the State as

fully as by patent.'' Eeferring to the case of Frasher

vs. O'Connor, the Court goes on to say:

' * The case at bar is similar in the principles which

control its disposition to that of Frasher vs. O'Con-

nor, which was befope us at the October Term, 1884.

It differs from it in the fact, that there the defend-

ants claimed that they had acquired by their set-

tlement upon the land the right of pre-emption;

and, as pre-emptors, were entitled to patents of the
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United States, and, therefore, could call in question

the validity of the proceedings by which the land was
selected by the State agents and listed to the State

;

but here, the plaintiff has obtained a patent of the

United States, issued upon a settlement made after

the selection of the land by the State. In the former
case, the Court held that the only question for con-

sideration by the officers of the United States re-

specting lands granted to the State was, whether
the State possessed the right to claim the land un-

der the grant, and whether the land was subject to

selection by its agents. Irregularities in the trans-

actions hetiveen the State agents and its purchasers
were matters which did not come under revieiv hy
those officers. So far as the general government is

concerned, it was sufficient that the State did not

complain, and accepted the selection in satisfaction

of the grant to her. The claim of a third party
(claiming in privity with the paramount source of

title) could not be improved by showing irregulari-

ties in the proceedings to which the State did not

object. The issue of a patent to the alleged pre-

emptors in that case—it being held that they had
no right (as against the State title to the lieu land)

to settle upon the land with a view to secure a pre-

emptive right—would not have rendered their posi-

tion more tenable.'^

It is therefore submitted, respectfully and with con-

fidence, that upon the facts attempted to be pleaded in

the indictment in the case at bar, the United States was

not defrauded, it could not be defrauded, and that the

alleged conspiracy to defraud, if any such there was,

presented a question between the State and the alleged

conspirators. No offense is pleaded against the United

States. Nor will the case for the indictment here be
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eked out by construction, if there were room—as we

think there is not—for construction. We quote the lan-

guage of Judge Dillon in United States vs. Clayton,

2 Dill., 219:

^^The principle that the legislative intent is to be
found, if possible, in the enactment itself, and that

the statutes are not to be extended by construction

to cases not fairly and clearly embraced in their

terms, is one of great importance to the citizen.

The Courts have no power to create offenses; but

if by latitudinarian construction they construe cases

not provided for to be within legislative enact-

ments, it is manifest that the safety and liberty of

the citizen are put in peril and that the legislative

domain has been invaded. Of course, an enactment

is not to be frittered away by forced constructions,

by metaphysical niceties, or mere verbal criticism.

Nevertheless, the doctrine is fundamental in English

and American Law that there can be no construc-

tive offenses, that before a man can be punished,

his case must be plainly within the statute, and if

there be any fair doubt whether the statute em-
braces it, that doubt is to be resolved in favor of

the accused. These principles of law admit of no

dispute, and have been often declared by the high-

est courts, and by no tribunal more clearly than the

Supreme Court of the United States.''

In Todd vs. U. S., 158 U. S., 278, it was said by the

Supreme Court of the United States:

^^It is axiomatic that statutes creating and de-

fining crimes cannot be extended by intendment, and

that no act, however wrongful, can be punished un-

der such a statute unless clearly within its terms.

There can be no constructive offenses, and before a

man can be jjunished, his case must be plainly and
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unmistakably within the statute.'' (See also the

instructive cases of U. S. vs. Biggs, 157 Fed., 264,

and U. 8. vs. Keitel, 157 Fed., 396.)

And the Supreme Court of California, in Ex parte

McNuky, 11 Cal., 164, 168, said:

* ^ Constructive crimes—crimes built up by Courts

with the aid of inference, implication, and strained

interpretation—are repugnant to the spirit and let-

ter of English and American criminal law.''

ERRORS OF THE TRIAL COURT IN THE RULINGS
AT THE TRIAL.

(1) The Court erred in excluding ^Hhe statement of

Mr. Williams," referred to in U. S. Exhibit No. 1, and

offered in evidence by this defendant during the exam-

ination of the witness George C. Hunt, and marked

^'Defendant Perrin's Exhibit A for identification," and

also in denying said defendant's motion to strike out

U. S. Exhibit No. 2, and in excluding said statement

when the offer of the same was renewed on the cross-'

examination of said witness Hunt.

This error is assigned in paragraphs III and IV of

the Assignment of Errors, at page 818 of the record.

George C. Hunt was the first witness called by the

Government. He was a Special Agent of the General

Land Office of the United States (p. 49). He testified to

a conversation with Dr. Perrin in 1905, on the train

from San Francisco to Fresno (p. 56). The Doctor told

him of having located 16,000 acres of land with forest

reserve scrip, and that he had paid Benson a dollar an
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acre as location fee; that lie was so well pleased with

the location that he made an agreement with Benson

about getting some timber land with State lieu scrip;

that Benson wanted * * some of his forest reserve scrip to

use, and he let him have 8,440 acres of that forest re-

serve scrip ; Mr. Benson was to furnish him this land by

State lieu scrip in payment of it, or return him this

scrip, that is the way I understood it; of course, he had

a long story to tell. I made some memoranda of what

he said, but that is about the substance of it. He ad-

mitted that he had this contract with Benson. '^ It was

here suggested to the witness that instead of speaking

of admissions, he should give the conversation, to which

he replied: ^^I cannot give his words; he said he had a

contract with Benson, that is admitting it, isn't itT'

Thereupon, the District Attorney put this question to

Hunt:

^*Did you afterwards receive a communication
from Dr. Perrin, enclosing a copy of the contract,

that is, enclosing what purported to be a statement

of Ms secretary, Mr. Williams, which included a copy

of the contract?

A. I think I did.''

The District Attorney then proceeded:

Q. I show you a paper dated September 14th,

1905, and ask you if that was received by you in

due course of mail, and whether that is signed by
the defendant, Dr. Perrin?

A. I received it through the mail, and from what
I have seen of his signature, I think that is it. That
is the letter that I got.
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Q. And enclosed with that letter were true copies

of what purported to be a copy of the contract sent

to you by Mr. Williams, his secretary?

A. Attached to this affidavit of Mr. Williams are

copies of the contract.

MR. BLACK: We offer this letter dated Sep-

tember 14th, 1905, signed by E. B. Perrin'' (p. 58).

This letter, marked ''U. S. Exhibit No. 1,^' is as

follows (p. 62)

:

^^ Williams, Akizona, September 14th, 1905.

Mr. George C. Hunt, Roswell, New Mexico.

Dear Sir: I send herewith the statement of Mr.

Williams, covering as I believe all the points you
suggested.

If the statement does not cover every point, T

would thank you to advise me.

When I reached Williams my brother had returned

home from Washington. He tells me that Mr.

Richards and Mr. Hitchcock will not be in Wash-
ington until the first of October, so I will delay my
going until then.

Yours truly,

E. B. PEEKm."

It appears (p. 59) that in connection with this letter,

the District Attorney offered in evidence what purported

to be a copy of Dr. Perrin's contract with Benson cov-

ering the 12,000 acres. This copy of the contract was

attached to the statement or affidavit of Mr. Williams

(p. 59). Or, to use the language of the District Attorney

in his first question above quoted, the statement of Mr.

Williams included a copy of the contract. In other

words. Dr. Perrin sends to Hunt the statement of Mr.

Williams, of which this contract was a part. The full
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statement of Mr. Williams, being Dr. Perrin's Exhibit

No. 1 for identification, is found at p. 773 of the record

—

an identified but unadmitted exhibit—and it will be

seen at p. 776 that the copy of the contract is a part of

this statement of Mr. Williams, and was appended there-

to, marked ^'A'^ ''A copy of this contract is herewith

appended marked 'A' '' (Williams' statement, p. 776).

Now, then, the procedure of the Government was this

:

First, to offer in evidence Dr. Perrin's letter to Hunt;

second, to wrench this contract from its context, the

Williams' statement, and offer it in evidence discon-

nectedly and singly; and third, to exclude, by successful

objection, the offer by Dr. Perrin of the William state-

ment, of which this contract was a part, and which was

explanatory of the contract.

The general position of Dr. Perrin is plainly indicated

at p. 61:

''MR. DUNNE: You are going to read all those

papers into the record!

THE COURT : Only those that he offers in evi-

dence.

MR. BLACK: I am going to read the letter and
the contract 'A.' The papers will be here if you
want to use them.

MR. DUNNE : I want, of course, all of these pa-

pers to go to the jury, I have an absolute right, if

the District Attorney offers only a fragment of a

letter and enclosures, to put it all before the jury,

and if Mr. Hunt is going and desires to take these

originals with him, to which I have not the slight-

est objection, I want at this time to read to the jury

so much of these papers as the District Attorney
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may fail to read to the jury, so that they will get the

entire correspondence.

MR. BLACK: I submit, if your Honor please—

.

THE COURT : If they are admitted in evidence,

they can be read into the record at the proper time."

But the District Attorney insisted on reading in evi-

dence the contract only, isolated from the explanatory

affidavit of which it was a part. When the witness was

turned over to the defense for cross-examination, the

following proceedings were had (pp. 70-74)

:

''MR. DUNNE: In the first place, in connection

with the cross-examination of this witness, I desire

to offer in evidence the statement of Mr. Williams

referred to in Dr. Perrin's letter to him enclosed

therewith, and to which, and as a part thereof this

so-called contract is annexed.

MR. BLACK: To which we object upon the

ground that this is a statement prepared by the sec-

retary of the defendant Perrin, and being made at

the time it was made could very readily be consid-

ered a self-serving declaration, and made after a

conversation with a Government agent. I object to

it as being irrelevant, immaterial, incompetent and

not cross-examination.

MR. DUNNE : When you offer papers that come
from the defendant you cannot segregate them and
carve out what you want and exclude from the jury

that which you do not want. The principle upon
which I offer this is very elementary, if your Honor
please; that where part of a document or conversa-

tion is introduced in evidence any other portion of

the same document germane to the portion intro-

duced is likewise admissible. Here is a letter that

they put in evidence, in which it is said by Dr. Per-

rin that he encloses the statement of Mr. Williams.

To that statement is attached a copy of the con-
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tract. They put in evidence the letter of Dr. Perrin

;

they put in evidence the copy of the contract, and
they ask your Honor to exclude the statement of

Mr. Williams. Is it conceivable under any idea or

notion of the rules of evidence that such an objection

can be sustained!

MR. BLACK: It is conceivable, if your Honor
please, that if I offer a part of this contract, coun-

sel will be entitled to the balance of that contract.

It is not conceivable that because the Government
offers one contract that they are entitled to put in

the affidavits of every friend and employee of the

defendant, Perrin, on other matters. I submit this

is not a part of the document introduced in evi-

dence by the Government, and is not entitled to any
place in the record.

MR. DUNNE: If your Honor please, the Gov-

ernment has practically said that there was a con-

versation between Dr. Perrin and this witness. As
a part of that conversation the Doctor said, ^Here

is Mr. Williams' statement,' and attached to it is

the contract which is a part of the statement. Is it

possible they can mutilate evidence in this way?
The letter of Dr. Perrin plainly refers to Mr. Wil-

liams' statement. They have chosen to put that let-

ter in evidence. They have chosen to put the con-

tract in evidence, which is furnished by Mr. Williams

in connection with his statement. They must take

it all. Can there be any possible question about

that?

THE COURT: I understand what the point is.

MR. BLACK: I was going to make this addi-

tional statement. I understand the writer of this

statement is in the court-room. He is here. If coun-

sel desires his evidence upon the subject, he can put

him upon the stand, and we will have the chance to

cross-examine him.
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MR. DUNNE: He will be put upon the stand.

That is not the point now dependant.

THE COURT: I will sustain the objection at

present to the paper.

MR. DUNNE: Note an exception. Now, if your

Honor please, I ask to have the paper that is marked
'Affidavit,^ and which is signed by Mr. Williams,

marked as 'Defendant Perrin's Exhibit A for Iden-

tification.
'

THE COURT: Let it be marked.

MR. DUNNE: And I now, if the Court please,

make a motion, in view of the ruling that has just

been made, to strike out the letter of Dr. Perrin, and
to strike out the paper called 'Copy' of the contract,

upon the ground that we have been precluded from
placing before the jury the entire letter, for, al-

though they are in three separate papers, it is all

one document in legal contemplation. I submit that

motion and will take the ruling.

THE COURT: The motion will be denied.

MR. DUNNE: We except.''

It was the contention of the Government that Dr.

Perrin 's contract with Benson was illegal on the face

of it—that it called for 12,000 acres of land, to be ob-

tained by Dr. Perrin as State School Lieu Land, when,

under Section 3495 of the Political Code, the maximum

amount to which he could legally make title was 640

acres; and that it was designed, by the contract, to

acquire the 12,000 acres for Dr. Perrin through the

medium of ''nominees" to be furnished by Dr. Perrin.

Certainly, Dr. Perrin had a right to explain his atti-

tude and conduct in the making of that contract. Turn-

ing to the affidavit of Mr. Williams, pages 773, et seq., of

the record, of which this contract is a part, we find
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an explanation of the contract. We find, as pointed out

in our statement of the case, that Dr. Perrin, through

information from Benson, had been able to lay forest re-

serve scrip on 16,000 acres of timber land in Tehama

County ; that it was from Benson that the proposal came

that Dr. Perrin should secure 12,000 or 14,000 acres by

State school indemnity locations, by legal method, and

with a guaranty by Benson of perfect title, and that the

contract in question was accordingly made by which Dr.

Perrin exchanged his good forest reserve scrip for Ben-

son's alleged State school lieu locations; and we find

further that Dr. Perrin was advised by his own attor-

ney, Snell, in special reference to the matter of '^nom-

inees'' that the contract was perfectly legal and that

Benson was to furnish the '' nominees"; and further,

Benson himself assured the Doctor, in that same be-

half, that every step he took would be perfectly legal.

We find in the same affidavit the statement of Dr. Per-

rin 's payments on the contract, including the $30,000

which is receipted for at the foot of the contract. The

affidavit further sets out Dr. Perrin 's investigation into

Benson's financial standing, the satisfactory report

thereon which he had received from a responsible source,

and Benson's request to the Doctor to let him have the

forest reserve scrip which he could use in Washington,

Idaho and Oregon, while Dr. Perrin would get a good

legal title to the California land through the State in-

demnity locations, and, further, the appeal made by Ben-

son in favor of this exchange of forest reserve scrip for
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State lieu scrip, to express the matter briefly, an appeal

put by Benson on the ground that he had aided and

favored the Doctor in locating for him 16,000 acres of

timber land in Tehama County. It further appears from

the affidavit that Dr. Perrin frequently cautioned his at-

torney Snell to do nothing in the way of securing title

to land that was not fully in accordance with law. It

further appears from the affidavit of Mr. Williams that

Dr. Perrin, on being informed by Judge Bolton of San

Francisco, in February, 1904, that the Benson contract

was probably illegal, insisted upon another contract in

supersession of the contract which the District Attorney

offered in evidence, and did obtain such contract from

Benson, after having first threatened him with arrest.

This contract of February, 1904, appears in the record,

and we shall have occasion to refer to it again, and with

particularity, in connection with another ruling of the

trial Court. Here, then, is the sworn statement of Wil-

liams, explaining the relation of Dr. Perrin to this con-

tract, a contract apparently illegal, on the face of it, in

the absence of explanation; and further, in this sworn

statement it appears that Dr. Perrin, acting on the ad-

vice of his counsel. Judge Bolton, and in view of the

apparent illegality of the contract, compelled Benson to

make a new agreement in place of it. The contract,

then, offered in evidence by the Government was a part

of the explanatory statement of Williams—it was the

very thing that the Williams' statement was written to

explain. The letter of Dr. Perrin to Hunt advises that
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the Williams' statement is enclosed. It was enclosed.

The District Attorney took Dr. Perrin's letter, of which

the Williams' statement was a part, and put that letter,

but without the statement, in evidence. He then took

the contract, and tore it out of the statement, and offered

it in evidence. He then refused to permit the statement

itself, explanatory of the contract, to be put in evidence

by Dr. Perrin, and he was supported in that extraordi-

nary position by the trial judge.

In the case of Tustin Fruit Assn. vs. Earl Fruit Co.,

53 Pac, 694, a contract for the marketing of oranges

by the Fruit Association, as the agent of the signatory,

was offered in evidence. This contract contained a ref-

erence to the by-laws of the Association. It was held

that the contract could be offered in evidence, without

the inclusion of the by-laws in the offer, because the con-

tract was complete in itself, so far as regarded author-

ity to sell the subscriber's fruit, and contained no inti-

mation that the by-laws varied, or might vary its im-

port, inasmuch as, in terms, it purported to conform to

the by-laws. It could hardly be argued, in the case at

bar, that the statement of Williams was complete in it-

self, unaccompanied by the contract to which it referred.

The two cases are obviously distinguishable. But in

the California case it was expressly held that ^^the effect

of the reference to the by-laws was to make them ad-

missible, had defendant chosen to offer the same." But

in the case at bar, while Dr. Perrin 's letter to Hunt was

offered in evidence, the statement to which it referred
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was industriously withheld from the evidence, and the

contract to which that statement referred, and of which

it was explanatory, was deliberately wrenched from the

context of which it was a part, and offered in evidence

as an isolated fragment, while all the efforts of Dr. Per-

rin to supplement it with the explanatory matter were

defeated by the objection of the District Attorney and

the accordant ruling of the Court. The language of the

Supreme Court of California in the case just cited is

apposite

:

^^No part of a document should be wrenched from
its context, and received as a disjointed member of

what is properly an indivisible unit of evidence/^

The objection of the District Attorney to the intro-

duction by Dr. Perrin of the Williams statement is natu-

rally an object of curiosity, and it should be stated in

his own words, as they are found at page 71

:

^'We object upon the ground that this is a state-

ment prepared by the secretary of the defendant
Perrin, and being made at the time it was made,
could very readily be considered a self-serving dec-

laration, and made after a conversation with a Gov-
ernment agent. I object to it as being irrelevant, im-

material, incompetent and not cross-examination.''

It does not seem to have occurred to the District At-

torney that when he offers against a defendant a pruned

and selected part of a defendant's letter, as being self-

disserving, and of use and furtherance for his purposes

as a prosecutor, some little right remains in the defend-

ant, against whom the chosen extract is offered, to put
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in the rest of the letter, to the extent that it is explana-

tory, and, in the nature of things, such explanation will

be self-serving. Even the District Attorney may not

mutilate the evidence at the cost of the defendant.

In the case of Lombard vs. Chaplain, 98 Me., 309, 314,

it was said:

*^It is claimed that the whole letter is inadmissi-

ble, even if a part of it had been put in evidence, as

it was a self-serving, not self-disserving, statement

made to a third party. If the writer of the letter

was a witness only, it is true that the letter could

be used only to contradict him and impeach his credi-

bility, and not for the purpose of proving or dis-

proving any fact material to the issue involved.

But when the writer is also a party, this rule does

not apply, for every statement in his letter, to

whomsoever written, may be taken as an admission

to prove or disprove any fact relevant to the issue.

In the former case where the writer is a witness

only, his letter would be admissible only to contra-

dict his present testimony. But in the latter case,

where the writer is also a party, his statement may
be used to contradict his present testimony, or as

an admission of fact if material to the issue. In the

case at bar, the extracts from the defendant's letter

could not have been used to contradict his present

testimony, for no such contradiction appeared or

was claimed; hence they must necessarily have been
used as admissions of fact on the part of the de-

fendant. Considering this letter than as an admis-
sion previously made by the defendant, did counsel

for the plaintiff, by introducing a part of it, thereby
give the defendant the right to introduce the bal-

ance? We think he did. This Court in Storer vs.

Gowen., 18 Me., 176, have held that, ^It is a princi-

ple well settled that the admissions of a party, when
given in evidence, must be taken together as well
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what makes in his favor as against him. Both are

equally evidence to the jury, who will give every

part of the testimony such credence as it may ap-

pear to deserve.' Hammatt vs. Emerson, 27 Me.,

308, 336; 46 Am. Dec, 598. In an early decision in

Mass., Whihuell vs. Wyer, 11 Mass., 91, this is the

language of the Court: ^ Where you rely upon a con-

fession you must take it altogether.' And the same
Court says in O'Brien vs. Cheney, 5 Cush., 148:

^The general principle for which the defendant con-

tends, namely, that, when the admission of a part is

offered in evidence, he is entitled to have the whole
of what he said on the subject, at that interview,

stated as a part of the evidence, is correct and is not

denied.' See also Adam vs. Eames, 107 Mass., 276;

Dole vs. Wooldredge, 142 Mass., 161.

In regard to the admission of the defendant, the

Court say in Mattocks vs. Lyman, 18 Vt., 102:

^That the whole declaration of the party made at

one time, as well that in his favor as that which is

against him, must be received and weighed.' And
in Moore vs. Wright, 90 111., 473, the Court holds

that, *Where a party's admissions are called for,

the party calling for the same is bound to take all

the other party said upon the occasion concerning

the matter in dispute, whether it makes for or

against him.' It is unnecessary to make further

citations. The above, we think, is a fair statement
of the practice both in this country and England
with respect to the admissibility of admission as

testimony." See further:

Ins. Co. vs. Newton, 22 Wall., 35;

Grattan vs. Ins. Co., 92 N. Y., 274; and
Richilieu vs. Ins. Co., 136 U. S., 421, 435.

(2) The Court erred in sustaining the objections of

the prosecution to the questions put to the witness Snell

:

(Assignments of Error, p. 821.)
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(a) If you advised Dr. Perrin after the contract

of October 31, 1903, had been made, that at least

it should be changed so that the nominees should be

furnished by Benson and not by Perrin, will you
please explain why it is that after the contract of

October 31 had been changed accordingly, as you
have testified—why it is that in that contract of

November 20th, the nominees are to be selected

again by Dr. Perrin?

(b) After you saw the contract of November 20th,

1903, did you advise Dr. Perrin to have the contract

changed so that the nominees should be furnished

by Benson!

As we pointed out in the statement of the case, Snell

had advised Dr. Perrin, at the time when the contract of

October 31, 1903, was made, that Benson could buy the

rights of applicants for State lieu land, and that those

people would be Dr. Perrin 's nominees. For clearness,

we repeat that testimony (p. 277)

:

"Q. Upon retiring to that adjoining room did

Dr. Perrin in the presence of Mr. Williams ask you
any questions in reference to the term 'nominees'?

A. He did.

Q. Did he ask vou what it meant?
A. He did.

Q. Upon his asking you that question did you
make the following reply, that nominees mean peo-

ple who went before the State Land Board and
proved up land that was for instance mineral or for-

est reserve and lost to the State—that they could

ask to have other land take its place at $1.25 per

acre by paying a nominal fee, and that they had the

right to sell the minutes of the land they had just

cruised on, and Benson could buy them, and those

people would be the Doctor's nominees'?

A. In substance I said that.''
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This, then, was the advice and explanation given to

Dr. Perrin by his own attorney, who claimed to be an

expert in the land laws and procedure, touching the

meaning and use of the term ^

' nominees '

' in the contract.

Notwithstanding this, Snell attempts to convey to the

jury, in respect to this very matter of nominees, that he

called Dr. Perrin 's attention to ^Hhe grave danger in

which he was standing, in which I had given him advice

in Benson's office that brought the thing home to him,

showed him his danger, he then asked me what I thought

was best to do'' (p. 282). And Snell testifies that he

told Dr. Perrin that the best thing he could do was to

have the contract changed so that Benson, not Perrin,

should furnish the nominees (p. 282). Here, then, is the

attempt by Snell to impute to Dr. Perrin a consciousness

of the danger to himself from a contract in which he stipu-

lates to furnish nominees, ^' grave danger," and also a

purpose and a method to circumvent the danger by com-

mitting the question of nominees to Benson. But it so

happens, that, subsequently to October 31st, and as far

down as November 20th, Dr. Perrin made a contract in

writing with Benson for 2,000 additional acres, on the

lines of the October contract, and containing the same

provision that Dr. Perrin should furnish the nominees.

Snell knew of this later contract, he saw it, he was Dr.

Perrin 's legal adviser, and we offered to show that he

had never advised Dr. Perrin to change this later con-

tract, so that Benson should furnish the nominees. If

Snell told the truth when he claimed to have pointed out
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to Dr. Perrin the danger of the original contract, and

the necessity for the change, why did he not perceive the

same danger in the later contract, and advise a similar

change? Or, conversely, if he did not advise such

change on November 20th, can it be true that he was ad-

vising the change on October 31st? The relevancy, the

materiality, and propriety of these considerations are

evident at a glance. But the Court refused to permit

cross-examination of Snell to the point. At page 282

Snell testifies, in reference to the contract of October

31st:

^^Q. Did you not then and there advise him that

at least he should have that contract changed so that

Benson should furnish the nominees?
A. After he asked me what I thought was the

best thing, I believe I did.

Q. You did?

A. Yes.'^

And again at page 283:

^^Q. Now as I understand you, pursuant to your
advice, the word 'nominees' was changed so that the

contract appeared to the effect that the nominees
should be furnished by Benson ?

A. Yes, sir.

Q. When was that change made in the contract?

A. I think that was made the next morning. If

it was not, it was the second morning. I am almost
sure it was the next morning.

Q. Then it was made either on the 1st of Novem-
ber, or upon the 2nd of November, was it not?

A. I think it was; it was soon.

Q. It was soon, how soon?

A. I cannot give it to you definitely.
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Q. But at the very earliest it must have been
the 1st of November?
A. That is right.

Q. And it may have been later?

A. Not later than the 2nd.''

Now, at page 291, Snell recognizes the agreement of

November 20th as being correctly set out in the second

indictment against Dr. Perrin, and proceeds to explain:

^^Dr. Perrin asked me if I had some more lands

that I could recommend to him and I told him that

I could recommend about 2,500 acres. He asked me
in fact if I would recommend that many, and I gave
him a map, a large map of Townships 24 and 25

North, 8 and 9 West, and on that map I recom-
mended 2,000 acres, most of it located in Sections

28 and 29, in 24 North, 9 West, with the understand-

ing—and I said, ^Dr. Perrin, I hope you will not

allow Mr. Benson to put State lieu on these lands.'

Q. So that, before November 20th, you recom-
mended the 2,000 or 2,000 odd acres, and then the

Doctor went and contracted for them; is that what
you wish to be understood to mean?

A. I recommended the lands, yes, sir.

Q. Now, having developed the fact that it was
upon your recommendation that the Doctor con-

tracted for 2,000 or 2,000 odd additional acres, I ask
you again if you were not present in San Fran-
cisco, in the office of Benson on the 20th of Novem-
ber, when the Doctor made the contract for the acre-

age that you mentioned?

MR. DEVLIN : The objection to that is that this

is a collateral matter.

MR. DUNNE : No, I will show its materiality.

THE COURT : The objection is sustained.

MR. DUNNE: We take an exception."
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Then come the two questions already set forth by us,

to which the objection of the District Attorney as being

"a collateral and incidental matter,'^ was sustained (pp.

292-293). It will be convenient to repeat the questions:

*'Q. If you advised Dr. Perrin, after the contract

of October 31, 1903, had been made, that at least it

should be changed so that the nominees should be
furnished by Benson, and not by Perrin, will you
please explain why it is that after the contract of

October 31 had been changed accordingly, as you
have testified—why it is that in that contract of

November 20th the nominees are to be selected again

by Dr. Perrin?'^

And again:

^^Q. After you saw the contract of November
20, 1903, did you advise Dr. Perrin to have the con-

tract changed so that the nominees should be fur-

nished by Benson r'

It will be noticed that the witness started to answer

both questions, when the District Attorney broke in with

his objections, and the Court refused to permit the in-

quiry to be proceeded with. Snell swore that he saw

this contract of November 20, 1903 ; he does not say that

he had not seen it at least as early as November 23d—he

says he knew it was made ; and he will not say positively

that he was not present when it was signed, and it ap-

pears that he was in San Francisco on Dr. Perrin 's land

business between the 16th and the 23d of November (p.

290). If Snell had pointed out to Dr. Perrin the danger

lurking in the term ^'nominees" as used in the first con-

tract, why did Dr. Perrin, only three weeks later, make
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a second contract in the teeth of his special counsePs ad-

vice, and why did not that counsel advise and procure

the making of a change in the second contract? And if

we could have shown that he did not, was it not then

open to us to argue, and with telling effect, that when

he testified that he had advised Dr. Perrin of any dan-

ger or breach of the law in respect to the first contract,

and had procured it to be changed accordingly, he was

telling an untruth, and that, so far as he was concerned.

Dr. Perrin never entered into that first contract upon

any assumption of fact or of law, that he was doing an

illegal or dangerous thing! The action of the trial judge,

it is respectfully submitted, was error.

(3) The Court erred in sustaining the objection of the

prosecution to the letter offered in evidence on the ex-

amination of the witness C. P. Snell, dated December

13th, and signed ^^C. P. SnelP' and marked as Defend-

ant Perrin 's Exhibit for Identification. (Assignment of

Errors, p. 821, par. 18.)

This letter is found at page 782 of the record and is

as follows:

*^San Francisco, Cal., December 13, 1903.

Dr. E. B. Perrin, Netv York, N. Y.

Dear Doctor: We have scripped 3,240 Friday in

Tp. 25 n, 9 W. Took a lot of land that I had went
round before. Took 440 c. yesterday in 25-8 W.
This was all land that Edwards looked over and
passed upon it as not less than 10 thousand timber.

He says our tract is good. This makes 3,680 a.

Forest Reserve I have taken and I am waiting for
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Jimmie to straighten out some of his part of it so

I can lay four or five hundred acres more.
I have selected 2,000 a. in the west part of Tp.

24-9 to he taken with school land under that second
contract with Benson.

I will write you tomorrow.
Yours truly,

(Signed) C. P. Snell.''

We have already referred, in discussing the last as-

signment of error to the attempt on the part of Snell to

convej^ to the jury his warning to Dr. Perrin of the grave

danger he was in, by reason of the contract methods of

October 31st, through which Benson was to procure the

12,000 acres with school land selections, and by means

of nominees to be furnished by Dr. Perrin. The ^^ grave

danger'' that Snell spoke of is specified by him at page

241 as the danger ^'of being indicted by the United

States Government and of going to the penitentiary for

having committed a felony. '
' And further, and speaking

with reference to the 2,000 acres of the later contract,

Snell again seeks to convey to the jury that he was warn-

ing Dr. Perrin against allowing Benson to use the State

lieu method of getting land. We have quoted this testi-

mony in discussing the last Assignment of Error, and

we repeat it for its pertinency to the point in hand

:

^^Dr. Perrin asked me if I had some more lands

that I could recommend to him and I told him that I

could recommend about 2,500 acres. He asked me
in fact if I would recommend that many, and I gave

him a map, a large map of Townships 24 and 25

North, 8 and 9 West, and on that map I recom-

mended 2,000 acres, most of it located in Sections 28
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and 29, in 24 North, 9 West, with the understand-

ing—and I said ^Dr. Perrin, I hope you will not al-

low Mr. Benson to put State lieu on these lands/ ''

We find, then, that Snell would have the jury believe

that in October and November he was warning Dr. Per-

rin against putting State lieu on land, against making

contracts with Benson of that character; and, of course,

the purpose was to fix Dr. Perrin with knowledge of the

illegality of the business into which he had entered, and

to make Snell the source from which the knowledge and

the warning came to Dr. Perrin. And yet, we have Snell,

over his own signature, on December 13, 1903, writing

to his client. Dr. Perrin, then in New York, that he had

selected 2,000 acres, ^'to be taken with school land under

that second contract with Benson.'^ The Court refused

to permit this letter to go in evidence on the cross-

examination of Snell; indeed, declined to permit Dr.

Perrin 's counsel to make any statement touching the ad-

missibility of the letter, and excluded it out of hand

(p. 317). Is any comment upon this ruling necessary?

We may add that the last paragraph of the letter was

specifically offered in evidence, and the ruling is specially

assigned in paragraph 19, page 822.

(4) The Court erred in excluding SnelPs letter of De-

cember 22, 1903 (Assignment of Errors, p. 822, par. 20).

On direct examination (p. 240), and referring to the oc-

casion of October 31st, when the original contract was

signed, the witness Snell, giving ''artistic verisimilitude''

to the allegation of conspiracy, testified as follows

:
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^^Just after we left the stair-way, going down on

to Montgomery Street Dr. Perrin says, 'The plans

that Mr. Benson and I have formed and are going

to carry out, there will he millions in it, and, Mr.

Snell, you are in on the deal, you will be made a

rich man, but I want you to do what I tell you to

do.^ He often told me that."

Now, our point was that this talk, ''there will be mil-

lions in it,'' did not come from Dr. Perrin at all and

had no reference to the transaction of October 31st

—

indeed, was out of line with that transaction—but was

talk that Snell was indulging in himself, and had refer-

ence to a land scheme in Mexico, into which he wanted

to draw Dr. Perrin. In that view, and on cross-examina-

tion we offered to read in evidence the first and last para-

graphs of the letter of December 22, 1903, but the Court

would not let us do this (pp. 321-322). The first para-

graph of the letter (p. 788) asks the Doctor to allow

Snell to give him some of his ideas "in regard to our

land securing scheme in Mexico." And in the last para-

graph (p. 794) Snell writes: "I think there are millions

of dollars in the venture, and I think you are enough

to make the whole thing work alone. That is with the

wealth you possess."

The testimony which we have quoted from Snell as

to Dr. Perrin 's statement concerning the plans he and

Benson had formed, and that "there will be millions in

it," and further, that Snell would be "in on the deal and

you will be made a rich man, but I want you to do what

I tell you to do"—all this was in answer to a question
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by the District Attorney which he deemed it important

to ask, as to whether Dr. Perrin had told Snell as to the

amount of money he was going to make by this transac-

tion of October 31st. In a word, Benson and Perrin were

scheming together, Snell was to be in on the deal if he

proved obedient and pliable, and there would be millions

in it. We proposed to show on cross-examination that

there was a land scheme depending, and that in refer-

ence to the scheme, it had been said that there were mil-

lions in it, but it was SnelPs scheme, not Dr. Perrin 's,

or Benson's, and that the expression as to there being*

millions in it was language which Snell was trying to

put into the mouth of Dr. Perrin to prejudice him be-

fore the jury, when, in truth, that language was SnelPs

own, and had been used and written by him to Dr.

Perrin in reference to the Mexican land scheme. Was

it giving Dr. Perrin a fair trial to deny him the oppor-

tunity of making this explanation and showing?

(5) The Court erred in sustaining the objection of

the prosecution to the introduction in evidence of the

letter sent by Dr. Perrin to Snell from Williams, Ari-

zona, dated June 21, 1904, and being part of the corre-

spondence between Dr. Perrin and Snell, portions of

which had been offered in evidence by the Government,

and more of it by Dr. Perrin. {Zimmerman vs. Huher,

29 Ala., 379; Assignment of Errors, p. 822, par. 21.)

This letter was identified by Snell (p. 325) and was

objected to by the District Attorney as follows: *' Ob-

jected to on the ground last stated, and on the further
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ground that the letter is dated June 21, 1904, after Ben-

son's arrest, and after Benson and Perrin both knew

their scheme had been discovered; it is an attempt to

make testimony in this case.
'

'

This language of the District Attorney was assigned

by Dr. Perrin's counsel as misconduct (p. 326). (Assign-

ment of Errors, p. 822, par. 22.) The statement by the

District Attorney that this letter was written after Ben-

son's arrest, and after Benson and Perrin both knew

their scheme had been discovered, was not the statement

of an objection of law to the admissibility of the letter,

but was matter of fact and was an imputation and a

slur gratuitously flung by the District Attorney at a de-

fendant, not in the argument of the case, or under any

circumstances that warranted the District Attorney in

prejudicing a defendant by the expression of his infer-

ences, beliefs, or conjectures. More than that, the letter

was introduced as part of the correspondence between

Snell and Dr. Perrin which the Government itself had

initiated (pp. 246, 248, 250, 257, 262, 265). And in the

letter introduced by the Government at page 250, Snell

refers, at page 251, to Benson's trouble at Washington

and his fight with the Government, and again at page

255 in the same letter, refers to the contest between

Benson and the Government. Besides, at page 324 of

the record, we find what the District Attorney meant

by objecting to the letter now in question ^ ^ on the ground

last stated." That was a ground that he stated in ob-

jection to the admission of a letter by Dr. Perrin to
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Snell, written from the same place as this letter of June

21st, and dated just the day before, June 20th. That

letter was admitted by the Court in evidence over the

objection of the District Attorney. Why, then, was the

defendant deprived of the benefit of this letter of June

21st? This letter of June 21st distinctly inquires of

Snell whether Dr. Perrin can, without violating the law,

acquire land by letting other parties take up school sec-

tions, and the letter in precise terms attributes the sug-

gestion of having other parties take up school sections

to Snell himself. The letter is as follows (p. 795)

:

^* Williams, Akizona, June 21, 1904.

Mr. C. P. Snell, 1738 Sanchez Str., San Francisco,

Cal.

My dear Mr. Snell: I omitted to say in my letter

of yesterday that I did not see Mr. Eeed in Fresno,

as he was gone to the mountains, so I was told in

Fresno by telephone from Reedly. I feel that we
have wasted a great deal of time, and I hope that

you will learn without delay, and let m^ know if I

can, without in any way violating the law, or the

spirit of the law, get additional lands by letting

other parties take up school sections, as you sug-

gested. Remember, I do not wish to have anything
to do with it unless it is in every way right and ac-

cording with the law. But if I can rightly get it,

I would be very glad to do so. Don^t delay as to

this. Yours truly,

(Signed) E. B. Pekrin.'^

The trial judge's reason for excluding this letter was

that it did not refer to the particular lands involved in

the case. He says, at page 326: ^'That very clearly

has no reference to any of the lands involved in this case
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at all.'^ But this goes by the point in the case and misses

it. Snell, as we have shown more than once, was going

before the jury in the attitude of having protested to Dr.

Perrin against the use of State school lieu. Without re-

peating the testimony already quoted on this head, we

may, in further illustration, quote the following testi-

mony of Snell, at page 278, touching the occasion of

October 31, 1903:

^'I told him that I did not like the contract, but I

also told him in regard to the nominees you have
said a while ago, that I did not understand a per-

son could take more than 640 acres of land, that that

was the law in Oregon, and that if they could take

12,000 acres in California and deliver it to Mr. Per-

rin, I was not acquainted with a law of that kind.'^

In the face of this testimony, we find Dr. Perrin, as

late as June 21, 1904, writing to his attorney, Mr. Snell,

and inquiring whether he can, "without in any way vio-

lating the law, or the spirit of the law, get additional

lands hy letting other parties take up school sections, as

you suggested/^ This is part of the correspondence be-

tween Dr. Perrin and his land attorney, Mr. Snell, and

it is obviously inconsistent with the attitude which Snell,

at the trial, attempted to take as a witness for the Gov-

ernment. It puts him in a position directly opposed to

that which he would have the jury accept as the position

which he took as early as October, 1903. The point

here is not as to this land, that land, or the other land;

but as to whether, on October 31, 1903, or later, Snell was

advising and warning Dr. Perrin that titles io public
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land by the use of State school lieu in the names of

other parties was illegal and dangerous.

We submit, the Court erred in excluding the letter of

June 21, 1904.

(6) The Court erred in excluding SnelPs letter of

June 23, 1904 (Assignment of Errors, p. 822, par. 23).

The only objection made by the District Attorney is

not an objection at all in point of law, and is a mere ad

captandum remark apparently intended, if possible, to

discount the effect of the letter on the jury. What the

District Attorney said was this (p. 326) : ^'The only ob-

jection I make to this letter is, it is written on June 23,

1904, after the arrest of Benson in Washington.^' It is

due to the Court to say that it did not sustain the objec-

tion upon the "only ground '^ taken by the District At-

torney, but gave as a reason for excluding the letter, "It

is not within the proper range of cross-examination of

this witness. '' We think this ruling untenable, and we

find it very difficult to appreciate the reasoning, unex-

pressed by the Court, which led it to such a conclusion.

Turning to the letter at page 796 : It begins by acknowl-

edging the Doctor's letter "of recent date"—doubtless

this excluded letter of June 21st. Snell goes on to speak

of certain State lieu selections as having been canceled,

and that now they can get the scrip off to Washington.

This will be understood by turning to Snell's letter of

June 25, 1904, found at page 329 of the record, in which

he speaks of some State lieu selections of Benson's as

having been canceled for non-payment of fees, leaving
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the way clear for Dr. Perrin's forest reserve scrip to

be placed on the land. Snell further writes in this letter

of June 23d that he is sending the Doctor ' ^ two old maps

that show how the State lieu was taken by Benson. '

' He

then adds these words :

^

' I will go to Sacramento tomor-

row, and learn all about the State lieu, and will write you

fully about it. I am sure you can take it legally, if you

can take it at all. The only trouble we will encounter

will be our base, and if I can find good base to use, I

think we had better take some more, and if I can't find

good base, had better let it go.''

Eeferring again to Snell's letter of June 25, 1904, at

page 330, it will be seen that Snell was of the impres-

sion that where a temporary forest reserve had been

proclaimed, the State's land, included therein, would

not be good base for an exchange with the Government

for outside lands—at least, unless the temporary re-

serves were made permanent. Snell, therefore, on June

23, 1904, is advising Dr. Perrin that he will learn all

about the State lieu at Sacramento, he is sure that the

Doctor can take it legally, and the only trouble is to get

good base. But the Court was of the opinion that this

clear expression of Snell 's attitude in respect to State

lieu, as late as June 23, 1904, was not proper cross-exam-

ination of a witness like Snell, who had given the testi-

mony, such as he gave, and as we have pointed out, in

reference to his alleged attitude on the subject of State

lieu, as early as October 31, 1903.

In this immediate connection, certain proceedings took
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place which are assigned as error in paragraph 24, pages

822-823, and which may be regarded as a part or sequel

of the assignment just discussed. It appears from this

excluded letter of June 23, 1904, that Snell was then of

opinion, and of ^^sure" opinion that Dr. Perrin could

take up State lieu lands, if he could only find out where

the proper base was upon which the State could make

the lieu selections. If that was his opinion in June, 1904,

it is inconsistent with his testimony at the trial touch-

ing the contract of October 31, 1903, and the use of

State lieu—with his testimony, that is to say, in the par-

ticulars that we have quoted, and of which the repeti-

tion may now be spared. The Court excluded the in-

quiry and in a way that seems arbitrary. But we do

not impute it to the Court as arbitrary, and we feel that

if, apart from the hurry and distractions of the trial,

the Court had enjoyed more favorable opportunities for

reflection, its action would have been different. The de-

fendant asked this question

:

^^Q. I ask you, calling your attention to your
testimony yesterday, as to the legality of the con-

tract of October 31, 1903, if it was not your opin-

ion on the 23rd of June, 1904, that Dr. Perrin could
take up State lieu land, and that the only— ''

At this point the Court, without waiting for the ques-

tion to be finished, interrupted with the statement that

the objection to the question would be sustained, further

stating that when the Court rules out testimony it can-

not be brought before the jury in that way, and the

Court abruptly refused to permit counsel to explain the
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propriety of his position in asking the question. It is

now perfectly evident to this Appellate Court that the

defendant's counsel, using the letter of June 23d, as he

would have used a deposition, was demanding to know

from Snell whether his opinion in June, 1904, was on

the side of the legality of taking up land by State lieu,

by Dr. Perrin, if sufficient base were found, an opinion

inconsistent with SnelPs testimony at the trial; and if

Snell had denied entertaining such an opinion in June,

1904, counsel would have confronted him with the state-

ments of his letter of June 23d, just as he would have

confronted him with a deposition. A lawyer of some

experience in the trial of cases and of proper zeal in the

cause of his client, would find it difficult to accept with-

out impatience the action of the trial Court above out-

lined, if it were not for the consideration, justly due to

the trial Court, that the learned Judge was acting un-

der the stress and haste of the trial, with every motive

to administer the law as he understood it, and that, like

other trial judges, he fell into a misapprehension and

an error in passing upon the admissibility of evidence

important and valuable to the liberty and honor of the

defendant at the bar.

(7) The Court erred in sustaining the objection of

the District Attorney to the question to the defendant

Perrin, and in striking out the answer thereto

:

^^Q. Was this paper. Dr. Perrin, intended by you
as a substitute and supersession of the October and
November agreement T'
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Also in sustaining the objection to the introduction in

evidence on the examination of Dr. Perrin of the con-

tract of February 4, 1904, between Perrin and Benson,

being the paper mentioned in the question just re-

ferred to.

These rulings of the Court are set forth in the Assign-

ments of Error at pages 833-834, paragraphs 82 and 83.

In connection with these assignments of error should

be read the additional and cognate assignments of error

at pages 823-824, paragraphs 26 and 27, in which the

action of the Court is assigned as error in refusing to

permit us to show on the cross-examination of Snell

(pp. 338-339) the existence to his knowledge of a further

contract in relation to the Tehama land, between Dr.

Perrin and Mr. Benson, pointing to the date, February

4, 1904, and that thereafter the contracts of October and

November had ceased to be effective.

In our statement of the case, we called the attention

of the Court, with references to the pages of the record,

to the making of two general contentions by the Govern-

ment at the trial: First, that Dr. Perrin made a con-

tract with Benson to get title to State lieu land by the

fraudulent use of so-called nominees, operated through

the machinery of Section 3495 of the Political Code.

Second, granting that Dr. Perrin may have been inno-

cent of any crime in the making of the contract, yet, it

came to him later that the contract was illegal, and never-

theless, in 1905, he was attempting to get State lieu

land thereunder, thereby making himself privy thereto
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with guilty knowledge, and was employing and procur-

ing George W. Pearson to make the affidavits as to the

character of the land, in support of the State lieu

selections. It is true that George W. Pearson was em-

ployed by Dr. Perrin in 1905 ; it is true that he did make

some affidavits in aid of State lieu selection; and it was

argued by the Government that he did this on the pro-

curement of Dr. Perrin. But Dr. Perrin contested the

inference drawn against him by the Government, and it

was his testimony and that of Mr. Pearson that the

Pearson affidavits, in aid of State lieu selections, were

made at the request of George H. Perrin, not a relative

of Dr. Perrin, and in an independent transaction, and

that any affidavits made by Pearson for Dr. Perrin were

made in support of locations upon which Dr. Perrin was

laying his honest forest reserve scrip. But there was

something more, and something more conclusive, ready

to Dr. Perrin ^s hands, going in answer to the contention

that he had adopted and acted upon the October and

November contracts with a subsequent guilty knowledge,

and going also to the vindication of his position that

when the illegality of the earlier bargain was brought

to his mind, he insisted upon superseding the original

convention between him and Benson by a new and law-

ful contract, drawn under the advice of Judge Bolton,

the contract of February 4, 1904.

A copy of this contract of February 4, 1904, will be

found at page 783 of the record, the same being part

of the statement of Williams, itself part of Dr. Perrin 's
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letter to Hunt, which we have already discussed. The

original contract of February 4, 1904, may be used at

the argument before the Court under the stipulation

found at page 799. This contract recites that Perrin is

desirous of purchasing Government lands, scheduled at

about 14,000 acres. This takes in the 12,000 acres of

the October contract and the additional 2,000 acres which

Snell testifies that he recommended, and which went into

the November contract. It is recited that for the pur-

pose of purchasing these lands Perrin has employed

Benson to get title under the Forest Reserve Act—in

precise terms, ^'to obtain a good title under the provi-

sions of the Act of Congress of June 4, 1897. '^ It is

further recited that Perrin has paid Benson $32,000 to

cover payment for his services, the surveying fee for

selecting the land, and expenses and costs in payment for

said lands in the procuring title therefor, during the

time specified in this contract, under said law, or under

any law by which title can now, or at any time during

the life of this contract, be legally obtained.

It is provided that as fast as a good equitable title,

entitling the holder to legal title, is acquired to any of the

lands in tracts not less than 640 acres, Benson shall

cause the same to be conveyed to Perrin, Benson to be

credited on account of the same in the sum of $3.25 per

acre for cost and expenses in getting the land, and at

the time of the conveyance a further sum to be paid

sufficient to increase the $3.25 per acre to $4.50 ; and when

the $32,000 shall have been exhausted in this way Ben-
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son shall then be paid at the rate of $4.50 per acre. It

is provided that Perrin may at any time within 60 days

withdraw any of the land and place forest reserve scrip

on it himself. Then follow provisions for the withdrawal

by Perrin, within 90 days, of any 40-acre pieces not sat-

isfactory to him, with the right to substitute other lands

in California therefor within 10 days, or, failing this,

to allow Benson a credit of $1.00 for every acre not

substituted. And it is finally agreed that if title is not

made to sufficient land to absorb the $32,000 within three

years, the unabsorbed balance shall be restored to Dr.

Perrin, and time is made of the essence of this contract.

Returning, briefly, to the Williams' statement, found

at page 781, it there appears that Mr. Williams makes

this very contract a part of his statement, and, more-

over, gives Dr. Perrin 's explanation in connection there-

with. The language of the Williams' statement is as

follows: ^^In February, 1904, after Dr. Perrin had con-

ferred with Judge A. E. Bolton of San Francisco, I was

informed by him (Perrin) that the contract with Ben-

son, October 31, 1903, for 12,000 acres, and November

20, 1903, for 2,000 acres (Williams' statement, pp. 776,

777) were, in all probability, illegal ones; and that he

had gone to Benson, and on threats of having him (Ben-

son) arrested, had succeeded in getting another contract

from Benson. I was not present when this contract was

signed, but Dr. Perrin showed it to me, and I append

herewith a copy of a copy of the same, with the excep-

tion of the date, which was missing from the copy from
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which this was made, the original not being in my pos-

session, marked 'C ^^ We have established, we respect-

fully submit, the palpable error of the trial Court, after

admitting Dr. Perrin's letter to Hunt, in excluding the

Williams' statement, which was the essence of that let-

ter, and, to make matters worse, in permitting one con-

tract, that of October 31, 1903, to be placed in evidence

—

a contract which was part of the statement—while refus-

ing to permit the statement itself to go in evidence, and

thereby excluding, among other things, this contract of

February 4, 1904, itself as much a part of that statement

as the contract of October 31, 1903. The error of the

trial Court is, we submit, with entire respect, so trans-

parent that argument is not needed to make it clearer.

But there is more to come, in respect to this contract of

February, 1904. At page 566 of the record. Dr. Perrin

begins his direct examination. He testifies to his age,

to his professional life, and his army life, to his resi-

dence in California and Arizona, and explains, at pages

567-571, how he came to be dealing with Benson on Octo-

ber 31, 1903—matters that we touched on, in a general

way, in our statement of the case. The Doctor, at pages

571-572, gives the testimony concerning his inquiry of

Snell as to the word ^'nominees,'' and SnelPs explana-

tion of the same, to which we have already adverted.

Between pages 573 and 576 Dr. Perrin goes into certain

matters of detail which need not delay the discussion

of the pending question. He tells of his trip to Wash-

ington and of his taking Benson to the office there of
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Judge Payson, Dr. Perrin's counsel, but the trial Court

would not permit Dr. Perrin to state what took place

upon that occasion, although that interview would have

tended to establish the freedom of Dr. Perrin ^s mind

from any guilty purpose in any contract or transaction

with Benson, and we have assigned this ruling of the

Court as error (p. 833, par. 81), and at this convenient

place we specify it and insist upon it. We were author-

ized to show that Dr. Perrin was submitting the matter

to reputable and distinguished counsel, and was acting

upon his advice. But to continue with the examination

of Dr. Perrin—at pages 580, et seq., of the record the

following takes place:

^^Q. (By Mr. Dunne) I show you Dr. Perrin, a

paper writing dated February 4, 1904, and bearing

your signature and the signature of Mr. Benson.

Are those signatures in the handwriting respectively

of yourself and Mr. Benson?
A. They are.

Q. Was this contract, this paper

—

MR. DEVLIN : Please let me see it, Mr. Dunne.
MR. DUNNE : Yes, sir.

MR. DEVLIN: Is it 1904!

MR. DUNNE: This is February, 1904.

Q. Was this paper, Dr. Perrin, intended by you
as a substitute and supersession of the October and
November agreement!
A. It was

—

MR. DEVLIN: I object. Wait a minute; I move
to strike his answer out.

THE COURT : Let it be stricken out.

MR. DEVLIN : I object to this.

MR. DUNNE : I have not offered this yet.

THE COURT: Let it go out.
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MR. DUNNE: The Court has stricken out, and
I take an exception. Now, if your Honor please, I

offer this contract in evidence. I would like to hand
it to your Honor.

MR. DEVLIN: I object to that as immaterial,

irrelevant and incompetent; it is dated long after

this transaction, and is another transaction between

these parties, and it is a self-serving declaration and
made after the arrest of Benson in Washington.

THE COURT : I do not see the relevancy of this.

MR. CAMPBELL: If your Honor please, for

and on behalf of the defendant Benson, it is offered

for the purpose of showing that anything that was
done after the date of that contract, counsel have

introduced a great many matters away down to 1906,

and anything that was done after the date of this

contract was done under and in pursuance of this

contract, and not under the contract of the 31st of

October.

MR. DUNNE: And not the contract pleaded in

the indictment.

MR. BLACK: The contract upon which the in-

dictment is based, if your Honor please, in terms
states that if at any time within three years from
date hereof the party of the first part shall fail to

obtain good and sufficient title to said lands, or any
part thereof, under the location to be made as afore-

said, or in some legal manner within three years

from date hereof, then the said party of the second
part would refund

—

MR. CAMPBELL: This is not ^refund.'

THE COURT: The contention of the defendant
now is that some of these acts which you have in-

troduced in evidence, locations and so forth, for the

purpose of proving the conspiracy charged was done
for the purpose of carrying out this subsequent con-

tract. That is the contention.

MR. CAMPBELL : And which is a valid contract

under the laws of the State and of the United States.
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MR. BLACK : We claim, your Honor, that if any
subsequent contract was made embracing 12,000

acres it was simply a further step to carry out the

purpose of this original agreement.

ME. DUNNE: Then we are entitled to litigate

that with you.

MR. DEVLIN: The proposition is this: Our in-

dictment charges that on October 31st, these parties

entered into a plan or scheme to do certain illegal

acts. They desire to introduce a contract made
after the arrest of one of the parties

—

MR. CAMPBELL : Oh, Mr. Devlin, that is unfair

and it is incompetent.

MR. DEVLIN : And I submit that the transaction

involved in this case at the present time is the orig-

inal contract and the matter thereunder, and that

is the only contract we are concerned with, and that

any contract made thereafter whereby they sought

to eliminate any of the objectionable or illegal fea-

tures of the first contract cannot be received in evi-

dence in this case.

MR. DUNNE: I offer it in two points of view:

First, that Dr. Perrin was entirely innocent in this

matter, and when it was brought home to him by
legal advice that the first contract was open to chal-

lenge he entered into this contract and demanded
the contract, and it was prepared under the advice

of competent counsel. It is admissible as part of

the res gestae, and as illustrative of his innocent

mind. In the second place, they have alleged overt

acts away down in 1905 and 1906, and my point is

they could not be in furtherance of the conspiracy

pleaded in the indictment because the alleged con-

tract had been subjected to supersession by the con-

tract of February, 1904.

THE COURT*: The contract does not show that

it covers the same lands I Does it show it covers

the same?
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ME. DUNNE : Yes, but I can prove later on tliat

it does, if necessary, but I think upon its face it

shows that.

MR. BLACK: I want to state, your Honor, that

in the applications and in the proof, the record, as

exhibits of the Government, I do not believe that

counsel can find a single piece of land that is not

included in the original 12,000 acre contracts.

ME. DUNNE : That is not the point.

ME. CAMPBELL: You cannot find a single one

that is, Mr. Black, when you come to that.

ME. BLACK: I think you will find they are all

within the 12,000 acre contract that is in evidence.

ME. CAMPBELL: No, sir, there is not a single

application that comes within the allegations of the

indictment. We offer it, if your Honor please, for

the purpose of showing the good faith of all the par-

ties to the agreement. The question before this jury

is not, was there an agreement that the Government
might have said afterwards was illegal, but there

must have been a corrupt intent to deprive the Gov-
ernment of the land at the time the contract was
made, and there must have been some act done in

furtherance of that corrupt intent. They have in-

troduced in evidence here, if your Honor please,

applications made in 1905, applications made as far

down as 1906. We objected to them because they

were outside of the allegations that were made in

the indictment. If it be a fact that the first time was
in December that the Government claimed they had
any right to lay their hands on the land that be-

longed to the State and claimed that they were in

any way defrauded of any lands by reason of State
lieu selections, and both of the parties got together
and made a contract which is valid upon its face, is

it to be presumed that it was a sham? Is not the

prosecuting attorney carrying his office to a great
extent when they attempt to rule out that which was
not made after the indictment! In answer to the
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District Attorney, let me say, as he rolls his sweet

morsels under his tongue about Benson's arrest, the

Government has never brought that case to trial

and we have tried to get it brought to trial for three

years. It is offered for that purpose, if your Honor
please, on the part of Benson, for showing good

faith in this matter, and that it was not a corrupt

agreement.

MR. HENLEY : The case of Zellerbach vs. Allen-

herg, in the 99th California, if your Honor is familiar

with it, will be found to sustain the doctrine that

this testimony is admissible upon the ground that it

is a part of the res gestae.

MR. DEVLIN: How could it be part of the res

gestae five or six months afterwards?

MR. HENLEY: That case deals with that very

proposition, where a conspiracy consists of a con-

tinuing series of acts, anything that occurs during

that time is a part of the res gestae.

MR. DUNNE : While the conspiracy is in fieri.

MR. HENLEY : That case deals quite fully with

that doctrine.

THE COURT: Of course, it is difficult for me
to grasp the meaning of a contract like that, never
having seen it but for a moment, but does that con-

tract speak of lieu selections?

MR. DEVLIN: I do not understand that it does.

I am reading it myself now, your Honor. I under-
stand that it is what its face proposes, another plan
or scheme altogether.

MR. DUNNE : It purports to be a plan. It is not
necessary, Mr. Devlin, for you to constantly inter-

ject the term * scheme' into this case. There has been
a little too much of that.

MR. DEVLIN: This contract upon its face has
no bearing upon the other contract at all because

—

I am just reading it hastily—it relates to the filing

of scrip on this land, and not securing lands through
lieu selections. Perhaps I am wrong about that. It
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refers to the Act of Congress of June 4, 1897, and

is apparently a different transaction altogether. It

does not as I read it—I may be mistaken about

that—involve the California State Land Office at

all. It does not involve the filings in the California

Land Office at all.

MR. CAMPBELL : It is a contract which was to

take the place of the other contracts; it recites the

payment of money, and everything of that kind. If

it was simply a verbal contract, if your Honor please,

we would have a right to show that they withdrew
from the other contract, assuming that it was a cor-

rupt contract.

MR. DUNNE: Your Honor will notice the acre-

age—14,000—and the amount of the payment

—

32,000—
MR. DEVLIN: Your Honor will observe that

there is no reference here at all to School land

selections.

THE COURT : I will sustain the objection.

MR. DUNNE : We will except. We will have it

marked for identification.

THE COURT: I will let the District Attorney
take Ms chances on that objection.

MR. CAMPBELL : I offer to prove, in connection

with that, if it does not appear on the face of it,

that it was a substitute for the other two agreements.
MR. DUNNE : And we make a similar offer, your

Honor.
THE COURT: The contention of the Govern-

ment is that you cannot prove that.
'

'

It was therefore proposed to be shown on behalf of

Dr. Perrin that when the possible or probable illegality

of the earlier contract was brought to his mind, he in-

sisted upon a new and lawful contract, obtained such con-

tract from Benson, and that his purpose and intent was
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that such new contract should be a supersession and sub-

stitute for the earlier ones; and further, the importance

of this contract of February 4, 1904, in respect to the

Pearson affidavits in support of State lieu selections, is

manifest, for Dr. Perrin had insisted upon the extinguish-

ment of the contracts in relation to State lieu, and was

standing upon the contract of February 4, 1904, and

that contract was persuasive evidence for him, corrobo-

rating his position and testimony, that the State lieu

affidavits of Pearson were not in reference to the busi-

ness of Dr. Perrin. The District Attorney's first objec-

tion was, that this contract is another transaction be-

tween the parties, and a self-serving declaration made

after the arrest of Benson in Washington. This is cer-

tainly a remarkable objection from the District Attorney

(pp. 581-582), that the contract of February, 1904, was

another transaction between these parties, when the Dis-

trict Attorney had just prevented Dr. Perrin, by success-

ful objection (p. 581), from showing that the contract of

February 4, 1904, was intended as a substitute and super-

session of the October and November agreements. At

page 583, the District Attorney shifts his ground, and

now objects to the contract upon the ground ^Hhat if

any subsequent contract was made embracing 12,000

acres, it was simply a further step to carry out the pur-

pose of this original agreement." Counsel for defend-

ant, at once appreciating that this objection simply

raised a question of fact and of good faith, replied to the

District Attorney: ''Then we are entitled to litigate that
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with you.'^ Thereupon, the District Attorney actually

objected to the contract upon the ground that no evi-

dence was receivable going to the elimination of any of

the illegal features of the original contract. In other

words, Dr. Perrin was to be precluded from showing that

when he learned of the probable illegality of some fea-

tures of the original agreement, he at once canceled it,

and insisted on a legal and valid agreement in its place.

We are not overstating the objection made by the Dis-

trict Attorney, and we give it in his own words :
^ ^ I sub-

mit that the transaction involved in this case at the pres-

ent time is the original contract and the matter there-

under, and that is the only contract we are concerned

with, and that any contract made thereafter whereby

they sought to eliminate any of the objectionable or il-

legal features of the first contract cannot be received in

evidence in this case" (p. 584). It is well to bear this

language in mind, in connection with the language of

the Court at page 589, in response to the offer made by

the defendant to identify the subject matter of the con-

tract of February 4, 1904, as being the substitute for the

earlier contract. The Court said (p. 589): '^The con-

tention of the Government is that you cannot prove that. '

'

The point is, we made it entirely plain that the con-

tract of February 4, 1904, went in precise extinguishment

and supersession of the earlier contracts for 12,000 acres

and 2,000 acres. The question was put to Dr. Perrin in

very terms at page 581

:
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**Q. Was this paper, Dr. Perrin, intended by yon
as a substitute and supersession of the October and
November agreement T'

His answer that it was, the Court struck out on the ob-

jection of the District Attorney. At page 584, in answer

to the Court's question whether the contract showed that

it covered the same lands, counsel answered, ^'Yes,'' and

at page 584 reference to the acreage is made by coun-

sel. More than this, it was expressly stated by counsel

at page 584 that, if necessary, it would be proved later

that the contract did cover the same lands. At page 586

the admissibility of the contract is put upon the further

ground that it is part of the res gestae. At page 587

the District Attorney himself, on reading the contract,

states that '^it relates to the filing of scrip on this land,

and not securing lands through lieu selections. '

' He

then goes on to say that he may be wrong about the lieu

selections, using, however, this language: '*It refers to

the Act of Congress of June 4, 1897, and is apparently

a different transaction altogether, it does not, as I read

it, I may be mistaken about that, involve the California

State Land Office at all, it does not involve the filings in

the California Land Office at all.''

Of course. Dr. Perrin 's very purpose in extinguishing

the old agreements, and putting this new contract in

their place, was to take himself out of range of the State

lieu methods, as soon as their probable illegality had

been called to his attention. The District Attorney

missed the whole point, and seemed to think the con-



153

tract was inadmissible because it did not go upon the

foot of school land selections. Now, in answer to his

statement, the forthright declaration was made for

the defense: ^^It is a contract which was to take the

place of the other contracts; it recites the payment of

money and everything of that kind. If it was simply a

verbal contract, if your Honor please, we would have a

right to show that they withdrew from the other contract,

assuming that it was a corrupt contract'^ (p. 588).

At this point, upon counsel for defendant calling the

Court's attention to the same acreage and payment, the

District Attorney goes back to his idea of school selec-

tions, and he says: ''Your Honor will observe that there

is no reference here at all to school land selections'' (p.

588). And again, at page 589, it is said by counsel:

''MR. CAMPBELL: I offer to prove in connec-

tion with that, if it does not appear on the face of it,

that it was a substitute for the other two agreements.

MR. DUNNE : And we make a similar offer, your
Honor.
THE COURT : The contention of the Government

is that you cannot prove that/^

The foregoing exhibits the attitude of the prosecu-

tion, and the ruling of the Court, of which we have

no purpose to speak except in terms of modera-

tion, but is there a Court of Appeals in this land that

will sustain this ruling! Here was Dr. Perrin charged

with the making of illegal contracts in November and

December, 1903. The Doctor was contending that his

participation in those contracts was innocent, and that
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in tlie judgment of his counsel Snell, the persons who

had proved up on State lieu could sell their rights to

Benson, that Benson could pursue those rights in the in-

terest of Dr. Perrin, and that those persons would be

the Doctor's nominees. Dr. Perrin was here, claiming,

further, that when the possible or probable illegality

of the contract was brought to his attention, he insisted

upon its extinguishment and upon superseding it with a

lawful contract, and this he offered to show, and this the

trial Court would not let him show, in a case wherein,

by reason of the original contracts, he was charged with

a conspiracy to defraud the United States. And, again,

it was claimed by the Government that if the Doctor had

not been of guilty mind at the time of the earlier con-

tracts, yet he took them to his bosom in the fall of 1905,

and why! Because Pearson was his employee and Pear-

son was making affidavits in aid of State lieu selections,

charged to be referable to the original contract, and in

furtherance and accomplishment of its stipulations.

And yet. Dr. Perrin was denied the opportunity to show

that he had enforced the extinguishment of that very

original contract on notice of its illegality, and that any

dealings as of the year 1905, relative to any contract for

public lands, had relation to the contract of February 4,

1904, and to that only, for there was none other out-

standing at that time; and clearly the extinguishment of

the original contract, and the substitution of the law-

ful agreement of February 4, 1904, would have sustained

and re-enforced Dr. Perrin when he denied that Pearson,
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in 1905, was making State lieu affidavits for him, in

furtherance of the agreements of October and Novem-

ber, 1903. Is it not elementary, as was said by a great

Judge (Baldwin, J., in People vs. Williams, 17 Cal., 146),

^'that all the facts explaining the conduct of a party

charged with crime, should, as a general rule, be ad-

mitted.'' Dr. Perrin's conduct in reference to the mak-

ing of the contract of February 4, 1904, was legally ad-

missible, if there can be any certainty in the principles of

the law of evidence, and he was authorized, justified,

and entitled to go further and to testify as to his own

intent and purpose in the making of that contract.

*^ Where the motive of the witness in perform-

ing a particular act or making a particular declara-

tion becomes a material issue in a cause, or reflects

an important light upon such issue, he may himself

be sworn in regard to it, notwithstanding the diffi-

culty of furnishing contradictory evidence, and not-

withstanding the diminished credit to which his tes-

timony may be entitled as coming from the mouth
of an interested witness." {Greer vs. Whitfield, 72

Tenn., 85, 92; People vs. Farrell, 31 Cal., 576, 582-

584; Gardon vs. Woodworth, 21 Am. St., 310, and
note, 314-319; McGhee vs. Wells, 57 S. C, 280, 283.)

Is it any wonder, that when the trial judge sustained

the objection to the admissibility of the contract of Feb-

ruary 4, 1904, he used these expressive words: ^^I ivill

let the District Attorney take his chances on that ob-

jection'^ (p. 588).

(8) The Court erred in excluding the paper writing
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dated February (January) 12, 1905 (Assignment of

Errors, p. 824, par. 29).

When Snell went into the employment of Dr. Perrin

he was willing to take $75 a month, but the Doctor made

his salary $150 a month (p. 571). In April, 1904, Snell

made a demand on Dr. Perrin for $7,500, of which $2,000

should be paid presently in cash (pp. 339-340). This

demand was in the nature of a claim for 25 cents per

acre on 30,000 acres, and was supplemented by a further

demand of 50 cents per acre for each acre located after

the signing of Dr. Perrin 's consent to the demand, such

demand being made in the form of a written contract

prepared by Snell (pp. 340, 343, 344-345, 346). Dr. Per-

rin refused to sign this paper (p. 340). It was claimed

on the part of the defendant that this demand was really

in the nature of blackmail, and that Snell was hoping to

practice on the apprehensions of Dr. Perrin in respect

to his dealings with Benson. The Court, at pages 346-347,

permitted Snell to make a long volunteer statement as

to why he made this demand on Dr. Perrin, a statement

concerned with the necessitous condition of SnelPs fam-

ily, containing no justification for the demand and begin-

ning with the declaration that Snell had carried the sins

of Benson long enough. This is the cloven hoof—the

sins of Benson. SnelPs idea was that Benson had been

sinning, that Dr. Perrin was involved with Benson, and

that it was a good time for Snell to force some money

out of the Doctor. Our motion to strike this language

out was denied by the Court and we excepted. We as-
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sign that exception as error, and now argue it as such.

(Assignments of Error, p. 824, par. 27.)

In this volunteer statement of Snell, he says that he

thought his demand was right and fair, and the Court

let him say it (p. 346). Now, then, we offered in evidence

this paper which, it appears (p. 351), should be dated

January 12, 1905. In that paper, found at page 786,

Snell agrees to take employment at $80 a month for

one year from January 1, 1905, that being the date, ac-

cording to his admission in and by this paper, when the

terms of his first agreement expired. He makes no claim

whatever for the sum of 25 cents per acre on 30,000

acres, or on any other acreage, as having been scripped or

located in the past, and is simply to receive 25 cents per

acre for such acres as may be scripped under this new

agreement in the 24th and 25th Townships, and 50 cents

per acre for land outside and near these Townships (pp.

786-787 ) . He agrees in writing ^ ^ to accept employment on

the above terms and to faithfully carry out my duties

under the agreement" (p. 787). This agreement, which

he actually signed, is entirely inconsistent with his de-

mand, which he made upon Dr. Perrin in April, 1904,

and which he had testified was right and fair; it con-

tradicts him as to Dr. Perrin being under any obliga-

tions to him, and supports the contention of the defend-

ant that Snell, in October, 1904, in demanding $7,500

from Dr. Perrin, of which $2,000 was to be spot cash,

was attempting to blackmail the Doctor through '^the

sins of Benson.'' We were therefore entitled to the ad-
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mission in evidence of this exhibit, as proper cross-ex-

amination of Snell, and the Court erred in excluding it.

(9) The Court erred in excluding evidence, on the

cross-examination of Snell, that Snell had brought a

hostile suit against Dr. Perrin for $25,000, had filed an

amended complaint therein, increasing the demand to

$44,000, and had been defeated in that suit; and par-

ticularly the Court erred in not permitting it to be shown

on the cross-examination of Snell that his pending suit

against Dr. Perrin for $31,000 had been brought as a

sequel of his defeat by Dr. Perrin in the first suit for

$44,000. (Assignment of Errors, pp. 824-825, pars. 30,

31, 32.)

At page 352 the following takes place on the cross-

examination of Snell:

^^Q. You brought a suit against Dr. Perrin upon
the 24th of May, 1905, for $25,000, didn't you I Mr.

Black asked you about it?

A. Yes, sir.

Q. You filed an amended complaint increasing

the demand to $44,000?

A. Yes, sir, I did.

Q. What became of that suit?

A. It was destroyed—the papers, I believe, were

destroyed in the fire.

Q. Was it not demurred out of Court?

MR. DEVLIN: Objected to as immaterial, irrele-

vant and incompetent.

THE COURT: The objection is sustained.

MR. DUNNE : Q, Were you not defeated by Dr.

Perrin in that suit, and was not that dismissed?



159

ME. DEVLIN: Objected to as immaterial, irrele-

vant and incompetent, and is a repetition of the same
question.

THE COURT : I sustain the objection.

MR. DUNNE : I will take an exception.

Q. Now, then, I ask you if after that suit of

May 24th, 1905, had been brought, you did not upon
the 26th of January, 1907, bring a second suit against

Dr. Perrin for $31,000!

A. Yes, sir.

Q. Is the first suit still pending!
A. Yes, sir.

MR. DEVLIN: Objected to as immaterial, irrele-

vant and incompetent.

THE COURT : The objection is sustained.

MR. DUNNE : I will take an exception. We of-

fered to prove that the first suit is not pending.''

Snell's temper and attitude towards Dr. Perrin, his

animus and hostility, were all important, for he had been

Dr. Perrin 's legal adviser, and he was now the Govern-

ment's witness and hired man (pp. 358-359). We at-

tempted to show that in May, 1905, he had sued Dr. Per-

rin for a large amount of money, $25,000 ; had raised his

demand by amended complaint to $44,000, and that the

Doctor had defeated him and dismissed him out of

Court; and as giving point to Snell's hostile litigation

against Dr. Perrin, and to his defeat therein, it was in

evidence that in January, 1907, he had brought a second

suit against Dr. Perrin for $31,000. We desired to show

that he had been defeated by the Doctor in the first ac-

tion, and that, in bringing the second suit, he was fol-

lowing up his defeat in the first. We were entitled to

show something more than his general hostility, we were
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entitled to show its degree and intensity on cross-ex-

amination. It was our right to sift him so that, in the

language of Harper vs. Lamping^ 33 Cal., 641, 648, ^^his

temper, leanings, relations to the parties and the cause,

his intelligence, the accuracy of his memory, his disposi-

tion to tell the truth, his means of knowledge, his general

and particular acquaintance with the subject matter, may

be fully tested. Much must be left to the discretion of

the counsel upon this subject.''

In the case of Lange vs. Schoettler, 115 Cal., 388, plain-

tiff brought suit to recover damages from defendant by

reason of the death of plaintiff's son, charged to have been

caused by the wrongful act of the defendant. The plain-

tiff himself testified as a witness. On cross-examination,

he was asked as to a specific item of hostility, namely,

whether he had not threatened to kill the defendant. He

was the plaintiff, and there was other proof that he was

unfriendly to the defendant, but the Supreme Court held

that it was error to exclude the question, and this for

the reason that "the degree of hostility was important.'

'

Much more, in the case at bar, was it important to Dr.

Perrin to signalize, in concrete way the degree and in-

tensity of Snell's hostility, and to show that the action

at law brought in 1907, was not the first and only one of

the kind, but that it had followed in sequence the defeat

of Snell in a first action brought by him against Dr.

Perrin, and the dismissal of that first action. He was

making it his business not simply to bring an action

against the Doctor, but to bring actions against him, and

to keep it up.



St. Dunstan Hotel, June 14" 1905.

Dear Edv/ard: -

I have called here a numlser of times to see you, so
you must have gone home,

I am very sorry your name is mixed up with this land
()usin«bs, and I heard last night you was to be indicted
when the Grand Jury meets In Ju3y, It is too "bad Robert
said 3 much while at the Cala Hotel for I understand the
Agents are onto it as well as those danmed reporters. Bolton
and Kovey are going to be kept busy explaining their con-
nection with Walker, so I hope you are not depending on them.

Benson intimates he is not going to the pen without
takinr others with him, though I don^t kncv/ r.'ho ha intfcnds
implicating, but if I v^ere you I would try to get hold of all
those 00 ntracts I made with him and all the letters and tele«
grams you sent pertaining to them.

I cannot ai'ford to be mixed up in it, but I haTe known
you a good many years o-nd thia is only an act of friend-
ship and no doubt you y/HI remamber me as George."
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entitled to show its degree and intensity on cross-ex-
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(10) The Court erred in excluding the anonymous

letter dated June 14, 1905, in the handwriting of Snell's

wife (Assignments of Error, p. 825, par. 33).

It appears from the record at pp. 591-2 that Dr. Perrin

received in due course of mail a letter dated June 14th,

1905. This letter is on the files, available under the stipu-

lation of counsel (p. 799).

At pp. 353-5 Snell was cross-examined in reference to

this letter. He admitted that the letter was in the hand-

writing of his wife. It is true he said he was surprised

to find it in her handwriting, and that if she wrote it, it

was without knowledge on his part. But in the same

breath, he declines to say positively that he did not in-

struct her to write just such a letter. Here is the testi-

mony

:

^'Q. Between the date of the commencement of

your first suit, the 24th day of May, 1905, and the

15th day of June, 1905, did you not, before that suit

was three weeks old, instruct your wife to send an
anonymous letter to Dr. Perrin, threatening him with
indictment if he did not take steps to get back his

copies of contracts, telegrams and letters that othe^

people might have, referring to the papers of his

that you had—did you not instruct your wife to

write such an anonymous letter 1

A. I don't think that I did.

Q. You say you don't think you did. Will you
say positively you did not?

A. No, sir."

The purpose of this anonymous letter of June 14, 1905,

is evident on its face—to blackmail Dr. Perrin into pay-

ing money to Snell, on a threat that Snell has documen-
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tary evidence in his possession which may or will lead to

the indictment of Dr. Perrin. The letter was written

within less than three weeks after Snell had filed the

complaint in his first suit against the Doctor, the com-

plaint of May 24, 1905, in which he sues the Doctor for

$25,000, a demand which he increased, by amendment

of his complaint, to $44,000. The letter itself, which

we ask the Court to read carefully, contains internal

evidence, by furnishing an irresistible inference, that

it proceeded from Snell, and that he simply used his

wife to write it. This anonymous letter should be com-

pared with the letter of August 4, 1904, written by

Snell to Dr. Perrin, and found at page 364 of the record,

in which Snell refers to Walker, Hovey and Bolton.

The same mind that composed the letter of August 4,

1904, composed also the anonymous letter of June 14,

1905, if in fact that anonymous letter was in the hand-

writing of SnelPs wife; and Snell admits that it was,

and he refuses to say positively that he did not instruct

her to write just such a letter. Can there be any doubt

in a mind which applies fully and fairly the probabili-

ties governing the acts and conduct of men, that Snell

was the author, not simply of one of these letters, but

of both, when the internal evidence, the contents, of

each letter is considered, and when it is further consid-

ered that the anonymous letter was written by SnelPs

wife, that it was Snell, and not his wife, who had the

data and could make intelligently the references in the

anonymous letter, and that Snell refused to say posi-
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tively and frankly that he did not instruct his wife to

write such a letter! Dr. Perrin was entitled to argue

to the jury, as a matter of just inference, that Snell had

resorted to the anonymous letter method of blackmailing

him, in respect to the very indictment which has been re-

turned on SnelPs testimony, and which Snell was sup-

porting as the witness and the hired man of the Gov-

ernment.

The inference to be drawn by the jury from the evi-

dence touching this anonymous letter was as much a

fact as any other fact in the case. Dr. Perrin, in the

language of People vs. Arnold, 15 Cal. 476, 481, ''had a

right to urge as well expressly proven facts as the prob-

abilities and inferences to be drawn from the conduct

of the parties connected with the occurrence. ^
^

The animus of Snell, his attitude towards Dr. Perrin,

the nature of the methods to which he had resorted

—

this was all highly material to the trial of an issue in

which the alleged guilt of Dr. Perrin was being main-

tained on the testimony of Snell. As was said in the

same case of People vs. Arnold, supra

''Generally speaking, whatever has a tendency

to prove a material part of the issue is admissible.

This proof may be direct or inferential, circum-

stantial, or positive. It may be more or less conclu-

sive, but if it be relevant this want of conclusiveness

is no bar to its introduction."

If there was any evidence upon which a jury could

properly proceed to impute responsibility for this anony-

mous letter to Snell, it was the duty of the trial judge to
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admit the letter. As was said by the Supreme Court in

Pleasants vs. Fan.t, 89 U. S., 120-121:

**In every case, before the evidence is left to the

jury, there is a preliminary question for the judge,

not whether there is literally no evidence, but whether

there is any upon which a jury can properly proceed

to find a verdict for the party producing it, upon
whom the onus of prof is imposed.''

We accept the onus of making a foundation for the

introduction of the anonymous letter, and in passing

upon the preliminary question it was the duty of the

trial court to admit the letter if there was any evidence

upon which a jury could properly proceed to impute

the letter to Snell.

It was said in Lessee vs. Kincaid, 5 Md., 404, 418:

^^When the preliminary proof is clear and un-

contradicted, the court will decide the question of

admissibility, but if doubtful it is proper to submit

the matter to the jury and let them decide the doubt,

when such doubt depends upon a question of fact.

We do not mean to say that every slight degree of

doubt created by preliminary proof, or other proof

in the cause, upon which the question of admissibility

may depend, will require the court to decline decid-

ing that question and leave the doubt to be set-

tled by the jury, but in a case like the one before us

it would be intruding too far upon the rights of the

jury were we to sustain the decision below.''

In Hart vs. Eeilner, 3 Kawle 407, 411, it was said by

the Supreme Court of Pennsylvania:

^^All questions of fact which grow out of the

trial of a cause by a jury and pertain to its merits,

in respect to which there is any testimony given, but
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not showing clearly liow the facts are, or if the tes-

timony be in the slightest degree contradictory, they

must be referred to the jury to be decided by them. '

'

We think, then, that the Court erred in refusing to let

the anonymous letter go to the jury. If the jury had

concluded, as they had a clear right to do, that this

letter had in truth proceeded from Snell, that circum-

stance would have been a powerful and telling one in

discrediting his testimony against Dr. Perrin in the

eyes of any jury of right-thinking men.

(11) The Court erred in allowing evidence to go be-

fore the jury of corrupt dealings between Benson, upon

the one side, and the witnesses Harlan and Valk, upon

the other, with which there was no showing of privity on

the part of the defendant Perrin, and which were highly

prejudicial to the defendant Perrin.

The action of the Court in this regard is covered by the

Assignments of Error between pp. 827 and 831, Para-

graphs 45-69.

The witness Harlan testified (pp. 467 et seq.) that he

resided at Washington, and in 1903 was clerk in the

Contest Division of the General Land Office. He was

asked broadly, without fixing the time, or the relation to

any matter charged in the indictment, whether prior to

1903 he had any agreement with Benson to furnish him

information as to reservations to be made by the Gov-

ernment. He was permitted to answer *^Yes." On

objection to this examination, the District Attorney was

pointedly asked ^'if he proposes to connect it with any
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contract alleged in the indictment. '

' He made this an-

swer: ^^Why, certainly; we expect to show that Benson

and Perrin went on to Washington in pursuance of a

plan, that they both got there at the same time, that they

both were in Washington at the same time, and that

Benson, carrying out his part of the plans and his part

of the scheme, had certain transactions with this wit-

ness."

Under objection and exception, the District Attorney

next put this question:

*^Q. I will ask you to state when you first began,

or when you first had an understanding with John
A. Benson that you were to furnish him with advance

information of action to be taken by the Government
of the United States in reference to forest reserva-

tions.'*

And the witness answers:

^'A. It was about the first of October, 1899/'

More than four years before Dr. Perrin had ever dealt,

in any way, with Benson.

Harlan next testifies that he met Benson in Washing-

ton on December 19, 1903, in Room 213 of the New Wil-

lard Hotel. At that time he was a Government employee,

a clerk in the Contest Division of the General Land

Office. He is permitted to say, without any attempt to

fix the time or the subject matter, that he had met Benson

several times before and had had business dealings with

him.
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Next, without any further preface, showing, or foun-

dation whatever, the District Attorney asks, and thie

Court permits the witness to be asked, the following

question

:

^^Q. On December 19, 1903, did John A. Benson
pay you or give you any money? '^

In suggesting the incompetency of such a question

against Dr. Perrin, his counsel used language which may

appropriately, as we think, be repeated:

*' There has been no connection shown of Dr.

Perrin with that transaction in any way, shape or

manner. I denounce this kind of an examination

as a gross injustice against Dr. Perrin.'*

The witness answers that it was upon December 18th,

1903, that he got the money from Benson. Here is

the testimony:

''Q. How much?
A. I received $200 on the 18th of December from

Mr. Benson.

Q. At what place did you receive it!

A. I received it in the bath-room of Room 213 of

the New Willard Hotel, Washington City.

Q. In what kind of money was it?

A. It was gold certificates of the United States..

Q. Who was present?

A. Four fifty-dollar bills.

Q. Four fifty-dollar bills?

A. Yes sir.

Q. What did you do with the bills?

A. I put them in my overcoat pocket and carried

them off.''
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He goes on to say that he turned the bills over to the

Chief of the Secret Service Bureau of the Treasury De-

partment, by whom, and by the witness also, they were

initialed.

The witness is then brought to testify that prior to

receiving this money, he had sent maps of proposed

forest reservations in Northern California and in South-

ern Oregon to Benson. No point of time is fixed. He then

explains that public lands, on the recommendation of

'Forest Supervisors are withdrawn as temporary re-

serves, to be made permanent on the approval of the

Land Department, and the proclamation of the Presi-

dent. The recommendations of the Supervisors, he says,

are regarded as privileged communications—at least,

he gives an opinion to that effect. He is then asked to

state from memory proposed reservations of which

he had sent maps to Benson. Dr. Perrin's counsel sug-

gested that he would like to have the District Attorney

fix the point of time; to which the District Attorney an-

swers naively, ^'I would like to go ahead with my exam-

ination." But Dr. Perrin's counsel rejoins that this

whole thing might have been in 1899. The District At-

torney cheerfully replied: ''Yes, it might have been,

or it might have been afterwards." Dr. Perrin's coun-

sel then suggested to the Court that he thought he was

making a reasonable request. The Court simply an-

swered: ''I suppose counsel will fix the time." And

the District Attorney remarked: ''I will fix the time."

But he did not fix it.
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Harlan then mentions several reservations by name.

The next thing is this question:

'

' Q. Do you know whether or not in the month of

December, 1903, the dealings of John A. Benson with

the United States Land Office, or transactions in

which he was interested, were under investigation?'^

That such a question should be asked on the trial of

the indictment against Dr. Perrin, might excite surprise

if it had not been for the course which Harlan's examin-

ation had previously been permitted to take. The wit-

ness answers, ^'Yes. '' The examination of Harlan now

develops, and before the conclusion of his direct exam-

ination, into proof of the propriety of the criticism made

by Dr. Perrin 's counsel that the examination of this

witness, as conducted, was a gross injustice against Dr.

Perrin. The District Attorney now puts a question to

Harlan, which the record prints after the name of Dr.

Perrin 's counsel, but the record quickly shows, out of the

context, that the question belongs to the District Attor-

ney. This is the question:

^'Q. Did ^you have any conversation with John
A. Benson after October 31, 1903, concerning investi-

gations made or to be made by the United States

Government, concerning transactions in which he
was interested?"

^^MR. DUNNE: That is objected to as incompe-
tent and without foundation, it not appearing that
there was any investigation in esse or contemplated,
which had any reference to the transaction itself.

THE COURT : I shall assume that it does have.

MR. DEVLIN : It is a general question, it takes in

all investigations.
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MR. DUNNE : The counsel says, your Honor, that
it is a general question, and I think if he is chal-

lenged he will not say that this transaction was
under investigation at that time. I want him to be
fair with us.

MR. DEVLIN : All transactions they could know
of were under investigation.

MR. DUNNE : If your Honor please, if you will

excuse me, I will put this categorical question to the

District Attorney: ^Does he pretend to say that

between October 31st and the date of Benson's ar-

rest in Washington, this Benson-Perrin transaction

was under investigation by the Government? > M

Now, we think it tolerably evident that this was a plain,

pointed and pertinent question which the defendant was

entitled to have answered. It does not occur to us that

there was anything theatrical about it, or that the Dis-

trict Attorney had any business, as a fair prosecutor, to

evade it. But this is all the answer we could get from

him:

''MR. DEVLIN: If your Honor please, these the-

atrical displays on the part of Mr. Dunne may be

very interesting, but, if permitted, I will go on with

my oivn examination in this way,

MR. DUNNE : You cannot dispose of a charge of

unfairness in that way.''

We shall presently see whether the District Attorney

was given to theatrical display. But the thing was get-

ting too strong for the Court's sense of fairness at this

point, and the Court interposed against the District At-

torney with this remark

:

''I will sustain the objection to the general ques-
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tion, unless you propose to bring out something with

reference to this case.

MR. DEVLIN : My object is to show that all deal-

ings which Benson was concerned with were under

investigation; whether they lead up to this case or

not, I do not say at this time.''

What a pitiful admission to make, after having filled

the case with an atmosphere of corruption and bribery.

^^THE COURT: You have already said that all

general dealings were. We are now talking about a

conversation, that is another thing. '^

But the District Attorney without making the slight-

est attempt to connect Dr. Perrin with this bribery,

proceeds to put a question, and gets an answer, itself a

commentary on the error and prejudice with which the

whole examination was infected.

'

' MR. DEVLIN : Q. Have jou identified the money
that was paid over to you on this occasion?

A. Excuse me, I did not intend to state that all

investigations against Mr. Benson were going on. I

had knowledge of only one particular investigation,

and that was the one with ivhich I tvas connected.

Q. And he was being investigated with refer-

ence to your matter?
A. His conduct in reference to these matters.

MR. CAMPBELL : Q. But that had stopped long
prior to January, 1903, anything that you had to

do with Benson at all, had it not!

MR. DEVLIN: I object until I get through with
the witness.

A. I was keeping up correspondence with Mr.
Benson after January, 1903.

MR. CAMPBELL : Q. But you had not any deal-

ings with him in the Land Office after that, did you?
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A. I had dealings in connection with this investi-

gation that was in progress at that time, and they

had not been completed.

Q. But you had no dealings with Benson in the

year 1903, did you!
A. I can answer that by stating that I did re-

ceive money from Mr. Benson in March or April,

1903,''

The District Attorney, then, without any other or fur-

ther foundation, and without the slightest attempt to

connect Dr. Perrin, goes through the "theatrical display''

of identifying the four fifty-dollar bills and offering them

in evidence; and the Court admits them, with a reserva-

tion, however, that unless connected, they will go out.

These are the proceedings:

"MR. DEVLIN: Q. Can you identify the money
that you received on that occasion?

A. Yes sir.

Q. Look and see if that is it?

MR. DUNNE : I suppose this is not a theatrical

display.

MR. DEVLIN: No, it is going in in the regular

course of evidence.

A. Yes sir, those are the four.

Q. State how you identify them?
A. I identify them by the initials which I placed

there myself on each of the four bills.''

Thereupon, the District Attorney offers these bills in

evidence, and, upon the objection of Dr. Perrin 's counsel,

the Court remarks

:

"They will be admitted in evidence. Of course,

unless that is shown, (that they were in furtherance

of the conspiracy alleged) they will go out."
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It is respectfully submitted that the instances are not

frequent in which the right of a defendant to a fair

trial, upon the issue tendered, without the injection of

extrinsic and prejudicial matter, has been invaded more

flagrantly than by the proceedings above noted.

On cross-examination by Mr. Campbell (pp. 485, et

seq.) Harlan says that he wrote Benson on the 1st or

6th of November, 1903; that Valk, another Government

employee, who will be noticed in due course, told him

of Benson's arrival in Washington in December, and that

he went to see Benson at the request of a Government

detective named ^ 'Burns.'' On calling on Benson at his

hotel, Harlan offered to sell him the stenographic notes

of the investigation pending, for $500, but Benson would

not pay the money. He denied that at the time Benson

gave him the four fifty-dollar bills, it was for money

that he claimed Benson was owing him for work done

outside of office hours ; and then his testimony concluded

as follows:

'^Q. Benson gave you $200!
A. Yes sir.

Q. What did he give it to you for!

A. Well, I never knew.

Q. And you do not know today what he gave it

to you for, do you!
A. No, Sir."

Now, for the witness Valk (pp. 493-502)

:

Valk testified that he resided in Washington, and, in

December, 1903, was the principal Examiner of Contests

in the General Land Office. He was asked if, in the event
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of a liomestead or pre-emption filing for land in Califor-

nia sought by the State as School land, the question

would come before his Department. He says '^It might

have come there;" he did not have charge of that class

of work. It was part of his business to pass upon such

contests if they were assigned to him. Then, without

the shred of a showing to connect Dr. Perrin, and without

the poorest excuse of a foundation, Valk is permitted to

give the following testimony, constituting his direct ex-

amination in full, and it is so gross a breach of Dr.

Perrin 's right to a fair trial upon the charge made

against him in the indictment, that we reproduce the

examination in its entirety:

*^Q. In the month of December, 1903, did you see

John A. Benson in Washington!
A. I did.

Q. Where did you see him?
A. At Eoom 213 or 216 in the New Willard

Hotel.

Q. On what date?

A. December 16th, 1903.

Q. On that occasion did he pay you any money?
A. He did.

Q. How much?
A. One hundred Dollars..

Q. In what denominations?

A. I think there was a fifty dollar gold certifi-

cate, two twenty dollar gold certificates, and a ten

dollar green back.

Q. Did you mark them in any way?
A. I did.

Q. Would you recognize them if you saw them
again ?

A. I would.
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Q. I will ask you if you can identify these?

A. That is the money I received. I made a mis-

take in the denomination of the notes.

ME. DEVLIN: I offer these in evidence.

THE COURT: Yes.''

Of course it will be understood that we are not un-

necessarily repeating our exceptions from the record.

^ * MR. DEVLIN : State in what manner the money
was paid, was it handed to you, given to you, or

what?
A. After having conversed with Mr. Benson for

a few minutes, he asked me if I wanted to go to

the bath-room, and I intimated that I did, and I

went there and saw this money lying on the marble
wash-stand.

Q. And you took it?

A. I took it and put it in my pocket and walked
out.

Q. Then what did you do with the money?
A. I turned it over to W. J. Burns.''

We have given the full direct examination of Valk. Is

it conceivable that the admission of such testimony, in

this case, against Dr. Perrin, was not error? The cross-

examination of Valk is brief, and worthy of reproduc-

tion:

^^MR. CAMPBELL: Q. How soon after you re-

ceived it, did you turn it over to Mr. Burns?
A. I presume within fifteen or twenty minutes.

Q. You do not know what the money was given

to you for, do you?
A. I do not.

Q. You had written a letter in October to Mr.
Benson, asking him for a loan, did you not?
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A. I did.

Q. And Mr. Benson had told you that he would
soon come on to Washington did he not—he had
written to you that he would see you when he came
to Washington?

A. He said he would be in Washington."

But the re-direct examination of Valk must not be

omitted.

''MR. DEVLIN: Q. Please give the conversation

you held with Mr. Benson on that occasion; just

give the whole conversation.

A. Well, I will give you the substance of it.

Q. Very well, give the substance of it.

A. Mr. Benson desired to know what progress

the Government was making in its investigation in

the Hyde-Benson case.

Q. Go ahead.

A. That is about all I remember. I think I told

him they were anxious to apprehend Mr. Hyde more
than him.

Q. Anything else?

A. That is about the substance of it.

Q. What did he say to you about giving money,
anything of that character!

A. No, sir.''

The foregoing is the testimony of Valk. Is there any

principle of law or of ordinary fairness upon which the

retention of that testimony in the case can be justified

against Dr. Perrin! The following proceedings now

take place:

'

' MR. DUNNE : I now move on the part of the de-

fendant Perrin to strike out the testimony of this

witness.

THE COURT: I will hear argument on that.''

i
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Addressing the District Attorney

:

^'How do you claim that this is an overt act?'^

We will let the District Attorney speak for himself

:

''MR. DEVLIN: I claim it in this way, your

Honor. If two men agreed to rob a house, and if they

put a man outside for the purpose of warning them of

passersby coming along, or did any other act of that

kind to carry out the scheme, we have a right to

show it as part of their entire plan. It is testified to

in this case that this witness was in a position and it

was his duty to pass upon conflicting claims to this

land, if they arose; in other words, a part of this

plan was to cover this land with applications both

on the part of Benson and on the part of the State of

California, and if a man desired to file upon it by
way of a homestead, or by way of pre-emption that

contest went to this department, and this witness

passed on it, and he had this man there to help him
if he needed it. That is exactly the proposition. In

other words, it does not follow that if two men, my-
self and another man, agree to rob a house, and we
have a fellow stationed there if we need him to warn
us of anybody coming along, the fact that we do not

rob the house and do not need his services, the fact

that we have him is material testimony. That is the

object of this testimony.

MR. DUNNE : It has come out, your Honor, just

what I have contended for from the start, that if any
money was used in Washington, it was in reference

to another investigation, the Hyde-Benson matter, if

so used, and there is not a particle of evidence which
justifies the retention of this testimony as against
Dr. Perrin.

MR. DEVLIN : It was of the whole service, wheth-
er Benson or anybody else. Of course, we can only
investigate one transaction in this case, that is true,

but still testimony has been introduced that Benson
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had a number of transactions involving lands. That
was brought out upon cross-examination by Mr.

Campbell, that Benson was a land attorney and ap-

peared for a great many people, and he claimed it

was nothing unusual in having the Surveyor Gener-

al 's office send to him the receipt for the filing of

these applications. If a man needs the services of

one man for five applications, and. only speaks of

one, but has him in general service so he can use him
when called upon, the mere fact that he does not

mention all the ^ve is immaterial, if they could be

used.

THE COURT : I will deny the motion, let the tes-

timony remain.

MR. DUNNE: An exception.''

Now, then, counsel for Dr. Perrin asked for a ruling on

the motion to strike out the testimony of the witness

Harlan. The Court granted the motion only in relation

to the payment ; it should have been granted in toto. But

if the motion to strike out Harlan's testimony in respect

to the use of money was granted to that extent, upon what

tenable ground, we respectfully ask, was the testimony of

Valk retained in the record? The proceedings were as

follows

:

In the first place, on re-cross examination, Valk testi-

fied that he had never had anything to do with any con-

test between the State and anybody in relation to the

listing of State lands, or anything whatever to do with

the listing of those lands. A contest filed by a homestead

or pre-emption claimant, he says, might have been re-

ferred to his Department, that would have been proper

under certain circumstances—if there was a contest
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between the State and the homesteader and a lieu selector

it might have come to his Department, or to his hands

under those circumstances. We now have the entire tes-

timony of Valk. Eeturning, therefore, to the proceeding

in respect to the Harlan testimony:

—

'^MR. DUNNE: If your Honor please, I would

like to ask your Honor to make a ruling also on my
motion to strike out the testimony of that other wit-

ness, Harlan. Your Honor suspended your decision.

THE COURT. I do not see the relevancy of that

Harlan testimony, that is, in regard to the money
paid. I do not see that it has any connection with

this case. The evidence in relation to the payment
of that will be stricken out.

MR. DEVLIN: In Harlan's testimony!

THE COURT : Yes.

MR. DEVLIN: Valk's testimony stands.

MR. DUNNE : I desire to note, on the part of the

defendant Perrin, an exception to the conduct of the

District Attorney in introducing the witnesses Har-

lan and Valk and in producing this money in the

presence of the jury, and I assign it as prejudicial

misconduct on the part of the United States District

Attorney."

It is respectfully submitted that the action of the Dis-

trict Attorney and the rulings of the Court below in re-

spect to the examination of Harlan and Valk, are not

defensible. No elaboration of argument can out-do the

simple statement of the matter, as it appears from the

record, in pointing the prejudicial and unjust methods of

the prosecution in the use made of the testimony of

these two witnesses. {People vs. Wells, 100 Cal., 462-5.)

(12) The Court erred in its rulings on the examina-
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tion of the witness L. S. Williams, in respect to the time

when the contract of October 31st, 1903, was signed—the

time of day ; in respect to the circumstance that this wit-

ness was present with Dr. Perrin's forest reserve scrip

during the entire occasion of the making of this contract

;

in respect to the writing of the $5,000 check, and in re-

spect to the contract of November 20th, 1903 ; in respect

to the copy of the contract sent by the witness to Hunt.

These rulings are covered by the Assignments of Er-

ror, pp. 831-3, Paragraphs 71-7.

(a) As to the time of day when the contract of Oc-

tober 31st, 1903, was signed: Mr. Williams' testimony

will be found at pp. 527, et seq. Mr. Williams was Dr.

Perrin's secretary. He was present when this contract

was made. He was asked to give the time of day when

the contract was signed, and in that same connection, to

give the time when Dr. Perrin got to Benson's office (pp.

529, 530). The Court was summary in its action on

these matters. It used this language:

^^It does not make a particle of difference. This

case is not going to turn on the point whether that

contract was signed at 1 o'clock in the afternoon, or

at five minutes before 1; I do not want the time of the

Court tvasted/^

This record will show that counsel for defendant, in

trying the cause, did not waste the time of the Court, and

the remark of the Court just quoted on that subject,

made in the presence of the jury, was wholly unwar-

ranted. And it was particularly out of place in the con-

nection in which it was made. We have already quoted
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the testimony of Snell to the effect that he advised Dr.

Perrin to have the contract changed, so that Benson,

not Perrin, should furnish the nominees, that Dr. Per-

rin acted on this advice, and that the contract was

changed the next day accordingly by an interlineation.

Snell was seeking to convey the impression that he had

advised the Doctor of the dangerous character of the

contract on the very occasion when it was made. We
were endeavoring to show that SnelPs testimony was a

perjury ; that the contract was made late in the afternoon,

and that Benson thereupon left his office, took the train

for Portland, and was out of the State of California at

the time when Snell says that Benson and Perrin were

changing the contract, and interlinig it. And while Dr.

Perrin was endeavoring to maintain, against the testi-

mony of Snell, his own innocence of anything wrong in the

making of this contract, or of anything requiring altera-

tion, it seemed to the learned trial Judge that the time

of the Court was being wasted. Hence it was that coun-

sel for Dr. Perrin replied to the suggestion of the Court,

as follows: ''This reflects upon the circumstance, your

Honor, that Benson left the city that evening immediate-

ly after the contract was signed, so that he could not

have been here upon the next day when Snell says the

contract was changed as to nominees. I do not want

your Honor to think for a moment that I am using up

the time of the Court unnecessarily.*' Does this Appel-

late Court think that a matter if this kind ''does not

make a particle of difference T'
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(b) As to the circumstance that Mr. Williams was

present with Dr. Perrin's forest reserve scrip during the

entire occasion of the making of this contract of October

31st, 1903: Snell had testified that Mr. Williams left

Benson's office for some ten or fifteen minutes to get Dr.

Perrin's box or receptacle containing the forest reserve

scrip, and that while Mr. Williams was away, Benson

got angry with Snell because Snell ^^was crowding him

and asking him as to the people he was going to use and

the payment he was going to make to these people, and

if it was understood how much they were to get and how

much they were to be paid;'' and Benson said further

^*that he did not propose to teach novices from Oregon

how to do business." (pp. 234-5). On that same occa-

sion, and during this alleged interval while Mr. Williams

was away, Snell said that Benson drew a map out **this

way," and that Benson said ^^I had to look quick be-

cause they cost money. ^^ The implication and the sting

of this testimony was in the indirection and illegality

which it gave, and was intended to give, to the dealings

between Dr. Perrin and Benson. Our point was, to show

that nothing of the kind had been said or implied, and

we were endeavoring to show that Snell 's testimony as to

Mr. Williams going away to get the scrip was false, that

Williams was present throughout the entire occasion,

and that nothing was said of the kind testified to by

Snell. But the learned trial Judge refused to let us meet

the testimony which he had freely admitted on the exam-

ination of Snell and, indeed, as will appear from p. 535



183

of the record, sustained the objection before the District

Attorney had formulated it.

(c) In respect to the writing of the $5,000 check:

Sn^ll had testified, at p, 238, that on the occasion when

the contract of October 31st was made, Benson asked

Dr. Perrin for a check for $5,000. We have referred to

this check in the statement of the cas«. Snell says in

terms: ^^At this time there was nobody in the room but

Dr. P-errin, Mr. Benson and myself. '

' He goes on to say

that Dr. Perrin himself wrote this check, finished writ-

ing it, signed it, and delivered it to Benson (pp. 238-9).

He says that he broke in on Dr. Perrin, while the Doctor

was writing the check, saying :
^ ^ Dr. Perrin, as your em-

ployee, and working for your interest, I ask you not to

sign that check. I warn you you are standing on danger-

ous ground in view of the fact you have told me what

you were going to use part of this for, or you intimated

it, I ask you not to sign the check ; if it is found out what

you and Mr. Benson are doing and what you are going

to do, you will certainly both go to the penitentiary if

you are found out.^' We are seeking to show that this

testimony of Snell was perjury. We proved that Dr.

Perrin did not write this check, that he simply signed it,

that the body of the check was written by Mr. Williams,

and we desired to show where Mr. Williams had writ-

ten the check; for the purpose, circumstantially and in

detail, of giving the lie to the testimony of Snell that he

had interrupted the writing of this check with a warning

to Dr. Perrin of the penitentiary. It does seem, as if.
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in respect to testimony and imputations such as came

from Snell, Dr. Perrin should have been permitted to

give the concrete facts and details, to show that the evi-

dence of Snell, charging criminal dealings to him, was

made out of whole cloth.

(d) In respect to the contract of November 20th,

1903: (pp. 540-542).

We have called the attention of the Court to SnelPs

testimony to the effect that on the occasion when the

contract of October 31st, was made—on that very day

—

he had warned Dr. Perrin of the grave danger in the

provision that Dr. Perrin should furnish the nominees,

and advised the Doctor to change the contract so that

Benson should furnish the nominees, and the change was

accordingly made by interlineation (pp. 281-284, 288-289).

Dr. Perrin testified, as we have pointed out, that Snell

gave no such warning or advice, and that Dr. Perrin

made the contract, acting under SnelPs advice, and in

the consciousness that he was not committing any wrong.

We were now seeking to show by Mr. Williams that

Snell 's pretense of warning and notice to Dr. Perrin

touching this provision of the contract of October 31st

was a falsehood, and in this way: We were offering to

show that the contract of November 20, 1903, made to

cover 2,000 additional acres recommended by Snell, was

drawn and signed in SnelPs presence, and contained this

very same provision as to nominees, which appeared in

the contract of October 31st, and that Snell, so far from

giving any warning or notice, or making any objection.
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in respect to the provision, accepted it and acquiesced in

it, as Dr. Perrin's legal adviser. What could be more

obvious than the admissibility of such testimony in a

case in which, on the foot of the provisions of the con-

tract of October 31st, Dr. Perrin is charged with having

entered into a guilty bargain and treaty to defraud the

United States! And yet the learned trial Judge refused

to listen to any testimony regarding the second contract

(pp. 540-542).

(e) In respect to the copy of the contract sent by

Williams to Hunt: We offered to show (pp. 542-543)

why, in some respects, the copy of the contract sent by

Williams to Hunt was not in exact conformity with the

original. It may be that the mere variation was not a

substantive matter, but we were authorized to explain in

behalf of Mr. Williams and Dr. Perrin why the copy

which they furnished the Government was not exact.

It was at least properly admissible on the question of

good faith, and was fairly relevant to a writing which

the Government had offered in evidence. We should

have been permitted to clear that matter up in the eyes

of the jury.

The foregoing is a review of the case and trial. It was

Chief Justice Marshall who said that this was a gov-

ernment of law. It is the fundamental law that a citizen,

indicted for crime and put to the defense of his honor

and liberty, shall have a fair trial. The defendant Perrin

has passed the scriptural limit. He is an old man with

his life in the past, and the time will soon be at hand
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when he will be only a memory for his children and his

grandchildren. He is fighting here for that memory, that

it may not be one of dishonor.

It is respectfully submitted that for the errors com-

mitted at the trial this judgment should be reversed. It

is respectfully submitted, again and further, that the in-

dictment in this cause does not state an offense against

the United States.

PETER F. DUNNE,

BARCLAY HENLEY,

Attorneys for Defendant E. B. Perrin.
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STATEMENT.

Defendant Benson, together with his co-defendant,

Perrin, were arrested and tried upon an indictment

charging them with a conspiracy to defraud the United

States of America by means of applications filed in the

State Land Office at Sacramento, California, to pur-

chase State lands from the State of California, which

applications were forwarded by the State Land Agent

to Washington, D. C, with a request that the Govern-



ment of the United States grant unto the State of Cali-

fornia said lands in lieu of lands lost to said State by

various reasons.

We do not make any further statement of the case

because the propositions of law for which we contend

are fully set forth in the indictment in the above-

entitled case. We also desire to state that, by stipula-

tion with counsel for the Government, the case of Ben-

son in so far as the objections to the indictment are

concerned (which are the only objections urged by said

Benson), is to be heard upon the record filed by his co-

defendant Perrin.

SPECIFICATION OF ERRORS.

I.

The Court erred in overruling the demurrer of the

defendant John A. Benson to the indictment filed in

said cause upon the grounds in said demurrer set

forth, and erred in overruling the demurrer of the said

defendant John A. Benson to each count of said indict-

ment, upon the grounds in said demurrer set forth, and

erred in overruling the demurrer of the defendant

John A. Benson to each count of said indictment, upon

each and every ground of demurrer thereto in said

demurrer assigned.
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The Court erred in overruling the motion of said

defendant John A. Benson for a new trial and in not

allowing the same.

III.

The Court erred in overruling and denying said de-

fendant's motion in arrest of judgment upon the grounds

in said motion taken and assigned.

IV.

The Court erred in making, giving and rendering

judgment against the defendant John A. Benson on

the indictment herein for the reason that said indict-

ment does not state a crime or any offense against any

law of the United States, and for the reason that neither

the first count nor the second count thereof states a

crime or any offense against any law of the United

States, and for the reasons and each of them taken and

assigned by this defendant in his demurrer to the said

indictment.

V.

The Court erred in sentencing the said defendant

John A. Benson to pay a fine and to be imprisoned

without his first being adjudged guilty of any crime.



VI.

The Court erred in pronouncing sentence against

said defendant.

ARGUMENT.

I.

The indictment is drawn and the crime alleged is

under section 5440 of the Revised Statutes of the

United States, which reads as follows

:

''If two or more persons conspire either to com-

mit any oflfense against the United States, or to de-

fraud the United States in any manner or for any

purpose, and one or more of such parties do any act

to effect the object of the conspiracy, all the parties

to such conspiracy shall be liable to a penalty of not

less than one thousand dollars and not more than ten

thousand dollars, and to imprisonment not more
than two years."

The indictment must undoubtedly seek to invoke the

latter portion of the section, at least that portion which

makes it a crime to conspire to defraud the United

States in any manner, etc., for it charges or attempts

to charge a conspiracy to defraud the United States

of the title to and possession of a large tract of land,

to wit, 12,000 acres, and then attempts to set forth the

means by which said alleged fraud was to be accom-

plished. In other words, this is one of the cases where-



in a lawful purpose might be accomplished by lawful

means, but if a conspiracy was entered into to accom-

plish such purpose by unlawful means, then the means

become the gist of the offense.

As we understand the section and the numerous de-

cisions thereunder, there are two classes of conspiracy:

the first, to commit a crime against the United States;

and in this first class it is not necessary to allege par-

ticularly the means whereby said crime was to be com-

mitted, but it is a sufficient allegation to allege that

the defendants or some two of them did conspire to

commit a crime and stating the crime. But in the

second class of cases the rule of pleading is quite dif-

ferent, that is, where the end to be obtained may be

lawful but the crime lies in the means adopted to ob-

tain that end. In such cases the unlawful means being

the gist of the crime, we assert that the means by which

such ufilawful purpose was to be accomplished must be

fully and fairly set forth in the pleading, not as mere

vague conclusions of law, but the facts must be pleaded.

Let us illustrate our point by the facts of the case at bar.

It is alleged that the defendants conspired to defraud

the United States of the title and possession of its

lands ; it is alleged that they, the defendants, agreed to

accomplish such fraud by filing applications for the

purchase of certain lands in the State Land Office in

California, and that the State of California was by rea-

son of such applications to demand certain lieu lands

to be listed or conveyed to it. We submit that any



citizen of California could lawfully file an applica-

tion to purchase said lands from the State, that the

State could lawfully demand said lands in lieu of lands

lost to the State, and the Government of the United

States could lawfully list said lands to said State, and

the State could lawfully issue its patent to a purchaser

thereof. Then we submit that to constitute a crime

against the United States or the State, the means used

to so obtain the titles must be unlawful and criminal.

The true test of an indictment is not whether it might

possibly have been made more certain, but whether it

contained every element of the offense sought to be

charged to sufficiently apprise the defendant of what

he must be prepared to meet, and in case any proceed-

ings are taken against him for a similar offense whether

the record shows with accuracy to what extent he may

plead a former acquittal or conviction.

Cochran and Sayre vs. United States, 157 U. S.,

286.

A conspiracy is sufficiently described as a combina-

tion of two or more persons by concerted action to ac-

complish a criminal or unlawful purpose or a purpose

not in itself criminal or unlawful by criminal or un-

lawful means. When the criminality of a conspiracy

consists is an unlawful agreement of two or more per-

sons to compass or promote some criminal or illegal

purpose, that purpose must be fully and clearly stated

in the indictment, while if the criminality of the of-
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fense consists in the agreement to accomplish a purpose

not in itself criminal or unlawful by criminal or unlaw-

ful means, the means must be set out.

Pettibone vs. United States, 148 U. S., 197.

Where the means alone are unlawful, it is necessary

to set out the means or state acts which show them to be

unlawful.

U. S, vs. Gardner, 42 Fed. Rep., 829;

U. S. vs. Dustin, 25 Fed. Cases, No. 15011;

U. S. vs. Goldman, 3 Woods (U. S.), 187;

State vs. Potter, 28 Iowa, 554;

Commonwealth vs. Hunt, 45 Mass. (4 Metcalf
)

,

in;

Alderman vs. People, 4 Mich., 414;

State vs. Burham, 15 N. H., 396;

State vs. Crowley, 41 Wis., 271.

The indictment does not state any fact which shows

any of the means to have been either criminal or un-

lawful. In all the allegations in which any reference

is made to the applications to purchase from the State

any lands, the applications are designated by the

pleader as ''false," "feigned," "fraudulent" and "ficti-

tious." These allegations are nothing more than mere

conclusions ; they are not an allegation of any fact nor

of such a state of facts as could possibly put a defend-

ant upon notice of what he was called upon to answer.



The Political Code of the State of California, sec-

tion 3495, provides that the applicant must make an

affidavit stating certain facts. There is no direct pro-

vision of law directing what the application shall con-

tain, but from a careful reading of the statute we are

convinced and hereby submit that the affidavit men-

tioned in said section 3495 is intended to accompany or

follow the request or demand to be allowed to pur-

chase State land, and that the affidavit is not the appli-

cation. But be that as it may, the indictment charges

them to be different documents.

On page 1 1 of the transcript the indictment is set

forth, and it contains the following language: ''By

"means of false, feigned, fraudulent and fictitious ap-

" plications and affidavits to purchase, '^ etc. The same

allegation appears in the same page again, wherein it

states, "by reason of which said false, feigned, fraud-

ulent and fictitious applications and affidavits," etc.

The same allegations appear throughout the entire in-

dictment; that is, wherever the langauge is used it is

"applications and affidavits." There is not a single

allegation contained in the indictment of a fact show-

ing wherein the applications or the affidavits were

false or fraudulent, but defendants are left to the field

of uncertainty and imagination to divine if they can

wherein they are claimed by the prosecution to be

"false," "feigned," "fictitious" or "fraudulent." We
assume it is the claim of the prosecution that they are

fraudulent because false, and in that view it becomes
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wherein they are claimed to be false.

The provisions of said section 3495 of the Political

Code of California, with regard to what facts must be

stated in the affidavit on application to purchase, are

as follows:

*^Any person desiring to purchase any portion not

less than the smallest legal subdivision of any of the

lands mentioned in section thirty-four hundred and

ninety-four, situated in any township which has

been surveyed by the United States, must make an

affidavit that he is a citizen of the United States, or

has filed his intention to become such, 2i resident of

this State of lawful age, that he desires to purchase

such lands (describing the same by legal subdivi-

sions) under the provisions of this title; that there

is no occupation of such lands adverse to any that

he has, or // there is an adverse occupation the af-

fidavit must show that the township has been sec-

tionized three months, and the adverse occupant

(giving his name) has been in such occupation

more than sixty days since the plat was filed in the

United States Land Office; that he desires to pur-

chase the same for his own use and benefit, and for

the use and benefit of no other person or persons

whomsoever, and that he has made no contract or

agreement to sell the same. The affidavit must also

state whether the land is or is not suitable for culti-

vation, and if it is, that the applicant is an actual

settler thereon, and that he has not entered any por-

tion of any lands mentioned in section thirty-four
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hundred and ninety-four, which, together with that

now sought to be purchased, exceeds three hundred

and twenty acres; but // the land is not suitable for

cultivation, the affidavit must further state that the

applicant has not entered any portion of such lands,

which, together with that now sought to be entered,

exceed six hundred and forty acres/^ (The italics

are ours.)

How is the defendant to know, in the absence of

direct allegation, which one of the various statements

above set forth he will be called upon to answer, or be

prepared to prove the truth of; or how could be plead

a judgment obtained upon an indictment like this in

bar of any other prosecution for a like offense?

The indictment, in its present form, simply charges

'^false^^ and ^^fraudulent*^ ^^applications** and ^^affi-

davits/* The words "feigned'^ and "fictitious" add no

strength to the charge, for their definitons are as fol-

lows:

According to Webster's Dictionary:

"Feigned: Invented; devised; imagined; as-

sumed; simulated; counterfeit."

According to the Standard Dictionary:

"Feign: I. (i) To make a false show of;

simulate; pretend; (2) To invent or imagine; re-

late as if true; fable; (3) To dissemble; hide.

II. To use false representations or appearances;

dissimulate."
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According to Webster:

'^ Fictitious. I. Feigned; imaginary; not real;

(2) Counterfeit; false; not genuine."

According to the Standard:

^'Fictitious: i. Belonging to or of the nature

of fiction; created or formed by the imagination;

having no real existence. 2. Substituted for some-

thing real; counterfeit; false; assumed."

The above shows conclusively that, summed up, the

words "feigned" and "fictitious" mean "false," and

nothing more. And we assert that to allege that said

applications were false and fraudulent is not a suffi-

cient allegation in a pleading of this character.

Pettibone vs. U. S., 148 U. S., 197, is a case in point

upon this subject, for in that case the indictment set

forth that the acts were unlawfully, corruptly, fraudu-

lently and feloniously done.

See, also:

U. S. vs. Cruickshank, 92 U. S., 547.

In U. S. vs. Coggin, i Fed. Rep., 49, it was held that

an indictment charging fraud should aver the fraud

with sufficient particularity to enable the defendant to

prepare his defense and plead the judgment as a bar

to a subsequent prosecution. In that case the Court

says:



"The indictment alleges no facts which consti-

tute fraud. It is not shown how the fraud was per-

petrated nor wherein the claim was false, except

that the defendant presented a claim which he rep-

resented to be due to him by virtue of a pension cer-

tificate which had been theretofore procured upon

false and fraudulent proofs and by unlawful and

fraudulent devices and without authority of law.

What the false and fraudulent proofs and unlawful

and fraudulent devices were is not stated. The
question is, are these allegations sufficiently certain

and do they contain statements of fact which will

support a conviction. ... In the case of the

United States vs. Watkins, 3 Cranch, Cir. Ct. Rep.,

414, the Court had occasion to state the rule with

reference to certainty for alleging frauds in a case

of false pretenses, and it was there held that an in-

dictment charging fraud should aver the means by

which the fraud was effected; that fraud is an in-

ference of law from certain facts and the indict-

ment must aver all the facts which constitute fraud;

that whether an act has been fraudulently done is a

question of law so far as the moral character of the

act is involved. To aver that an act was fraudu-

lently done is therefore to aver a matter of law and

not a matter of fact."

The offense, under Section 5440, does not consist of

both the conspiracy and the acts done to effect the ob-

ject of the conspiracy, but of the conspiracy alone.

U. S. vs. Britton, 108 U. S., 204;

U. S. vs. Black, 160 Fed. Rep., 431.
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The charge in the indictment of the conspiracy must

stand as alleged.

The charge must be made directly and not inferen-

tially or by way of recital.

C7. S, vs. Hess, 124 U. S., 483.

In an indictment for conspiracy under Section 5440

the conspiracy must be sufficiently charged, and can-

not be aided by averments of acts done by one or more

of the conspirators in furtherance of the objects of the

conspiracy.

U. S. vs. Britton, 108 U. S., 192.

In an indictment upon a statute, it is not sufficient

to set forth the offense in the words of the statute, un-

less those words of themselves fully, directly and ex-

pressly, without any uncertainty or ambiguity, set forth

all the elements necessary to constitute the offense in-

tended to be punished; and the fact that the statute in

question, read in the light of the common law, and of

other statutes on the like matter, enables the Court to

infer the intent of the Legislature, does not dispense

with the necessity of alleging in the indictment all the

facts necessary to bring the case within that intent.

U, S. vs. Carll, 105 U. S., 611.
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We next insist that aside from what has been hereto-

fore stated in our first objection, there is an objection

to the indictment more fatal than the first, if possible.

The indictment charges no crime against the United

States, but it affirmatively appears that the alleged con-

spiracy would not defraud the United States of either

the title to or possession of any lands whatsoever. The

test of this assertion is: If the conspiracy as alleged

had been fully carried out and consummated, would

the United States have been defrauded ''in any man-

ner"?

The allegations of the indictment are, that the de-

fendants did conspire to defraud the United States of

the title to and possession of certain lands, etc. Did

conspire how? By filing in the Land Office of the

State applications to purchase lands of the State from

the State.

By virtue of the Act of Congress of March 3rd, 1853,

the State became the owner of each i6th and 36th sec-

tion of land in every township, said particular sections

being segregated from the general body of land of the

United States as soon as surveyed. If any of these

lands so conveyed by Congress were lost to the State,

it (the State) became entitled to select other vacant

lands in lieu of the lands so lost.

The laws of Congress and of the State of California,

together with the decisions upon the various branches
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of this subject, are quoted and set forth fully in the

brief of defendant Perrin, and we do not deem it neces-

sary to repeat them in this. Suffice to say, that the State

became the owner of the legal and equitable title of said

lands, together with the right of the possession thereof.

If any of said lands were or became lost to the State by

reason of being mineral, or within a reservation, or in

any other manner, then the State was entitled to other

lands in lieu of those so lost; or if, as in the case at bar,

after survey of said lands and they thus became segre-

gated and identified as lands of the State, they were

placed within a reservation by proclamation of the

President, the same right of selecting lands in lieu

thereof was provided for by means of the following

Acts of Congress

:

Act of March 3, 1891, c. 561, Sec. 24 (26 Stats.,

1 103);

Act of June 4, 1897, c. 2 (30 Stats., 34, 36) ;

Act of June 6, 1900, c. 791 (31 Stats., 614), and

Act of March 3, 1901, c. 831 (31 Stats., 1037).

But why waste words in argument or time in the cita-

tion of authorities upon this subject. It is admitted

and alleged fully and affirmatively in the indictment

that such are not only the facts, but that such is the law.

In support of this assertion, we quote from the indict-

ment as follows:
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"The said John A. Benson and Edward B. Per-

rin then and there being, did then and there know-

ingly, falsely and unlawfully conspire, combine,

confederate and agree together to defraud the

United States of the title to and possession of large

tracts of land of great value, containing twelve thou-

sand (12,000) acres, situated in the county of Te-

hama, State of California" (Trans., p. 10).

''and which said 12,000 acres were lands of the

United States, open to and to he open to selection in

lieu of lands included and to be included within

the limits of forest reservations established and to

be established under the laws of the United States

in the State of California, by means of false, feigned,

fraudulent and fictitious applications and affidavits

to purchase, and false, feigned, fraudulent and ficti-

tious entries of said lands, which said false, feigned,

fraudulent and fictitious applications, affidavits and

entries were to be filed in the California State Land
Office at Sacramento, California" (Trans., p. 11).

''the State of California was to demand of the

United States the lands covered by and mentioned

in the said applications and affidavits in lieu of other

lands of the State of California, which had been

theretofore included in forest reservations estab-

lished in said State of California by the United

States Governments^ (Trans., p. 11).

"The State of California was apparently entitled

to select other lands in lieu thereof^ (Trans., p. 12).
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"to defraud the United States of the title to, and

possession of large tracts of land of great value,

containing twelve thousand (12,000) acres" (Trans.,

p. 19).

^^and which said 12,000 acres were lands of the

United States, open to and to be open to selection

in lieu of lands included and to be included within

the limits of forest reservations established and to be

established under the laws of the United States in

the State of California" (Trans., p. 19).

''12,000 acres, located within the 16th and j6th

sections and within forest reservations established

by the United States in the State of California, and

being what are known as State school lands. . . .

affidavits and applications to purchase and entries

of said lands had been theretofore made at and filed

in the California State Land Office at Sacramento,

California. ... so made in the said State

Land Office at Sacramento, California; . . .

to be made in the California State Land Office at

Sacramento, California, for the purpose of select-

ing and fraudulently entitling defendants to a pre-

tended right to select, and having the State of Cali-

fornia select and thereafter obtain title to the 12,000

acres of land first herein in this count mentioned in

order that said State might transfer and convey the

same to the said defendants in lieu of the lands so

applied for and entered" (Trans., pp. 20 and 21).

"to be based upon said applications to purchase, en-

tries, abandonments and relinquishments hereinbe-

fore mentioned; and further, by means of procuring
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the State of California to relinquish and abandon to

the United States its right to said lands covered by

the said applications to purchase and entries; and,

further, by means of procuring the State of Cali-

fornia to select the said 12,000 acres in this count

first described as school indemnity lieu lands for and

on behalf of the said defendants, and in aid of and

to perfect their said false, feigned, fraudulent and

fictitious selections thereof, and on account of and in

lieu of said lands covered by said abandonments and

relinquishments so made by said defendants and by

the State of California; and further, by means of

procuring the said State of California to obtain

title to the said 12,000 acres of land last mentioned

as school indemnity lieu lands from the United

States and convey the same to said defendants in

lieu of said lands covered by the said abandonments

and relinquishments" (Trans., pp. 21 and 22).

(The italics are ours.)

It is therefore shov^n by the indictment itself not only

that the State of California was the owner of said

lands included within the ^6th and 36th sections which

were within the forest reservations mentioned therein,

but that they were entitled to exchange said lands for

other unoccupied lands of the United States outside of

said forest reservations. It is nowhere alleged in said

indictment that the State of California did not have a

perfect legal and equitable title to the lands which were

tendered to the United States in exchange for other

lands of the United States, nor is it alleged, even by

inference or otherwise, that the State of California was
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not entitled to the possession of the same. Hence, ^

study of the indictment shows this state of facts: The

State of California, being the owner of and entitled to

the possession of certain lands, having a perfect legal

and equitable title thereto, tendered to the United

States of America lands, acre for acre, for other lands

to be listed by the United States to the State of Cali-

fornia for the purpose of said State of California con-

veying them to the applicants for purchase of the same.

Under such state of facts we submit that there can be

no quibble or question that the United States of America

was not, nor could it under such condition of affairs

be, in any manner defrauded of either the title to or

the possession of its property.

It is also admitted in the indictment that such lands

were entitled to be exchanged as lieu lands. If the

State of California had a perfect title to the lands

offered in exchange to the Government of the United

States, and the Government of the United States in

accepting said exchange obtained the title to and pos-

session of said 1 6th and 36th sections, it obtained

exactly what it had been endeavoring to become pos-

sessed of at least since the Act of June 4, 1897; and

how can the United States be in any manner interested

in the question as to whom, or under what circum-

stances, the State of California would dispose of the

lands obtained by it in lieu of lands which it surren-

dered to the United States? This appears to us to be

the main and salient question before the Court at this
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time. What has the Government of the United States

to do with the applications to purchase State lands;

what has it to do with the manner, or method, or price,

or anything else connected with, the disposition of the

State lands after the title thereto has passed out of the

Government of the United States?

Unless it can be held, then, that the Government was

in some way defrauded of some of its lands in some

manner or method alleged in the indictment, we most

respectfully submit that the demurrer should have been

sustained and the defendants discharged.

Quite a number of cases have been cited in the ex-

haustive brief filed by the defendant Perrin upon this

subject, and we will refer only to a few of them as

illustrative of the questions which we present. The

cases of

Fraser vs. O'Connell, 115 U. S., 102;

U. S. vs. Grafton, 4 Dill., 145;

Pettibone vs. U. S., 148 U. S., 197;

McCreery vs. Haskell, 119 U. S., 327;

Mower vs. Fletcher, 116 U. S., 382;

are a few that fully illustrate the principle for which

we herein contend.

The case of Hyde vs. Shine, 199 U. S., 62, being the

same case which was heard and determined before His

Honor Judge Morrow upon habeas corpus, and by His

Honor Judge De Haven upon proceedings for removal

under section 1014 Revised Statutes of the United
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States, is clearly distinguishable from the case at bar.

The facts of each case are substantially different, and

when facts are different the rule of law is different.

In the cases above cited, Hyde and Benson were

charged by the indictment with having conspired to

obtain to themselves fraudulent titles, etc., and it was

further charged that they, Hyde and Benson, conspired

to palm off said fraudulent titles to the Government of

the United States; that the titles which were to be

offered to the United States were fraudulent and were

known to be such by the defendants. In the case at bar

it is admitted that the title to the lands tendered the

United States by the State of California was a perfect

legal and equitable title. Again, in the opinion of the

Supreme Court, on page 82, the Court bases the entire

foundation of its conclusion upon the fact that Hyde

and Benson were not the owners of the land tendered

within the meaning of the Act of June 4, 1897. I^

speaking upon that question. Justice Brown, who de-

livered the opinion of the majority of the Court, says:

"By the Act of June 4, 1897, 30 Stat., 36, it is pro-

vided that any case in which a tract is covered by an

unperfected bona fide claim, or by a patent, is in-

cluded within the limits of a forest reservation, the

settler or owner thereof may, if he desires to do so,

relinquish the tract to the Government, etc. The
privilege of the act is therefore reserved to a settler

or owner, and as there is no claim that Hyde was a

settler upon the lands, it only remains to consider
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whether he was an ^owner' within the act. Although

the word owner has a variety of meanings and may,

under certain circumstances, include an equitable as

well as a legal ownership, or even a right of present

use and possession, it implies something more than

a bare legal title, and we know of no authority for

saying that a person in possession of land under a

void deed can be regarded as the owner thereof.

Ownership may not imply a perfect title, but it

implies something more than the possession of land

under a title which is void; and when the Govern-

ment holds out to owners of lands an inducement to

relinquish such lands in exchange for others, it

implies that the persons with whom it is dealing, if

not the owners in fee simple, are at least bona fide

owners, with authority to dispose of and vest a good

title thereto. We are clear that the defendant does

not fall within this category and that the United

States may justly claim to have been defrauded out

of the land patented to him. Cosmos Exploration

Co. vs. Gray Eagle Oil Co., 190 U. S., 301, 308;

Johnson vs. Crookshanks, 21 Oregon, 339;
Directors, etc., vs. Abila, 106 California, 355."

But in the case at bar there is no question as to the

ownership of the land that was to be tendered to the

United States. Would there not have been a different

conclusion reached in said case, if other persons had

been the owners in fee of the lands to be tendered,

having the legal and equitable title thereto, but Hyde

and Benson had induced them to tender their lands to

the United States with the intention that as soon as
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patent issued to them by the United States they (Hyde

and Benson) would by fraudulent methods deprive

them of it?

And is not the last statement a full and complete

statement of the facts as shown by this indictment?

The State owned the i6th and 36th sections, undisposed

of within the State. The State had the right under the

laws of Congress to exchange such i6th and 36th sec-

tions for other lands of the United States. Having

such right, the State did so exchange its valid titles to

such lands with the United States, the United States

getting from the State valid titles in every particular

and giving to the State valid titles in exchange therefor.

Had all the actions of the State been at the instigation

of the defendants, with the intent by fraudulent methods

to deprive the State of the title to the lands so obtained

after they were obtained by such exchange, under such

a state of facts could the Government of the United

States be defrauded in any conceivable manner? We
submit that the question answers itself; that it could

not. If under such a state of facts if fully carried out

the United States could not have been defrauded,

would an agreement to do those particular things be

an agreement to defraud the United States? This, we

submit, must also be answered in the negative.

There may be some confusion arising out of the

sentence that appear on page 82 of the opinion of the

Supreme Court in the case of Hyde vs. Shine, supra,

which reads as follows: ^'The law punishes the false
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practices by which the lands were obtained." That

was a statement by the Justice who wrote the opinion

upon an abstract proposition of law, and did not mean

that Federal law or Federal courts had the power to

punish any false practices practiced solely and alone

upon the States, but had reference to that which pre-

ceded the sentence just quoted, which appears upon

page 8 1 of the opinion, wherein the Court, in discus-

sing the same question, says

:

^^The States have a right to punish a violation of

a statute enacted as part of its public policy, not-

withstanding they may have suffered no pecuniary

damage therefrom."

The entire matter, we believe, can be disposed of by

the simple question: Suppose it had been made to ap-

pear in the indictment in the case against Hyde and

Benson that they never had presented any titles what-

soever to the Government of the United States for the

purpose of exchanging lands with said Government,

could it for a moment be contended that the Govern-

ment of the United States, in its Federal courts, would

have had the right to indict and try, and if found guilty

punish, the defendants for the manner in which they

conspired to obtain the title to the lands from the States

of California and Oregon? This question is answered

by an admission made by counsel for the United States

in their brief in the above case. It appears on page 73

and is in the words following:
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"While the defendants* acts in fraudulently ac-

quiring school lands from the States of California

and Oregon alone considered, or if disconnected

with any purpose on the part of the defendants to

exchange the lands so acquired for public lands of

the United States, would not constitute an offense

against the United States, those acts constitute one

of the links in the chain of which the conspiracy to

defraud the United States is composed."

Counsel, in said brief, further said:

"By tendering to the United States in exchange

for its public lands the titles obtained by fraudulent

practices from the States of California and Oregon

for the sole purpose of making such exchange, the

defendant has been guilty of an attempt to defraud

the United States."

Hence we submit that the entire question that was

before the Court in the case of Hyde vs. Shine, supra,

was as to whether or not a conspiracy to tender to the

United States fraudulent titles to land in exchange for

lands having good titles, was or was not a conspiracy

to defraud the United States ; and it was the agreement

to tender such fraudulent titles to the United States

which caused the Court to decide that such an agree-

ment was a conspiracy to defraud the United States.

Upon these grounds we most respectfully submit that
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the indictment is insufficient, and that the judgment

should be reversed and the defendants discharged.

Respectfully submitted.

J. C. CAMPBELL,
Attorney for John A. Benson, Plaintiff in Error.
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Edward B. Perrin,

Plaintiff in Error,

vs.

United States,

Defendant in Error.

BRIEF FOR THE UNITED STATES.

STATEMENT OF THE CASE.

The defendant (plaintiff in error) Perrin and his

co-defendant Benson were indicted under section

5440 of the Revised Statutes for conspiracy to de-

fraud the United States Government out of the title

to, and possession of, large tracts of land involving

12,000 acres of the public lands of the United States.

Upon this indictment they were tried by a jury of

their own selection and were convicted as charged.

Judgment was pronounced against them and each of

the defendants was sentenced to a term of one year

in the county jail and to pay a fine of one thousand

dollars.



A motion for a new trial and arrest of judgment

was made in each case and den^'ed. A bill of excep-

tions was prepared and the case is now before this

Court upon the said bill of exceptions, in which bill

of exceptions there are ninety-eight (98) assign-

ments of error. These assignments of error, as found

in the transcript of record beginning at page 817, will

be discussed in their regular order. The numbers

used refer to the assignments of error as found in the

transcript before mentioned.

No. 1.—THE DEMURRER WAS PROPERLY
OVERRULED.

The case is in all essential particulars similar to

the Hyde-Benson case, passed upon by the Supreme

Court in Hyde vs. Shine, 199 U. S. 90. The only dis-

tinction if any that can be noted between the Hyde
case and the one at bar is that in the Hyde case the

supposed applicant for land applied directly to the

U. S. Land Offices for an exchange of acquired school

land which had been included in some forest reser-

vation for land of the United States outside of such

reservation, while in this case the application was
made to the State land office for the school land and

then the State was asked to procure to the applicant

the exchange of such land from the United States.

In other words in the Hyde case the applicant dealt

directly with the government, while in this case the



applicant was to deal with the government indirectly

with the State of California as the intermediary.

The result to the government is the same. The

fraudulent practice is the same.

The government is induced to make the exchange

by reason of the fraudulent practices of the applicant

and the whole policy of the government in relation

to the disposition of its lands is defeated by the fraud

practiced in the first instance by the applicant.

It is no answer to the proposition to say that the

government gets acre for acre for the land exchanged.

It is not so much a question of "acres'^ as it is of

"method of acquirement."

Section 3495 Pol. Code Cal. limits the amount of

agricultural school land to three hundred and twenty

(320) acres and non-agricultural land to six hundred

and forty (640) acres that may be acquired by one

person.

Now if Benson and Perrin conspired to have a

large number of fraudulent applications to purchase

school lands made, with the understanding that such

applicants as had existence should make the applica-

tions for a consideration and for the benefit of Ben-

son and Perrin, and in other cases where the "appli-

cants" were non-existent but by sheer audacious for-

gery and perjury were made to appear as actually

existing and all apparently acting independently, but

in reality simply manufactured for the purpose of



carrying out a great fraud and to enable Benson

and Perrin to get control of twelve thousand acres of

school lands within forest reservations with the sole

end in view of having an exchange made of the

twelve thousand acres so within forest reservations

for valuable government timber land without the res-

ervations ; and the government at the instance of the

State of California was induced to make the exchange

and thus put into the hands of Benson and Perrin

the said twelve thousand acres, is there any question

about that being a fraud upon the government?

What though the land might be recovered by suit.

The government in such a case would be deprived of

the possession of the land by fraud. It would be in-

duced to part with twelve thousand acres of land

which it could have sold to bona fide purchasers for

land which it has reserved from sale and from which

it cannot hope to realize a dollar.

But, as said before, it is not so much a question of

dollars as of methods.

If a man burglarizes your house and is caught

with your goods which are taken away from him, it

is no defense to the burglary to say you got your

property back. To quote the words of Mr. Justice

Brown in the Hyde case (supra)

:

"The law punishes the false practices by
which the lands were obtained and the question

whether the government stands in the position

of a bona fide purchaser with respect to the



school lands is not one which can be litigated in

a criminal prosecution for a violation of law."

Starting with the proposition that one man can ac-

quire only three hundred and twenty acres of agri-

cultural, or six hundred and forty non-agricultural

school lands in California, any contract which on its

face contemplates the acquisition of twelve thousand

acres of such land by having so called "nominees" or

applicants take up such land to secure the title for

some one else is inherently fraudulent; and in the

light of section 3495 Political Code of California and

of such a contract, let us look at the indictment.

It is in two counts, each count attempting to charge

substantially the same offense, but in somewhat dif-

ferent language. The judgment pronounced would

be supported by either count.

The second count more clearly sets forth the scheme

which was attempted and which is explained by the

contract entered into by the defendants, which con-

tract is set out in the indictment.

The second count, then, charges a conspiracy in

that Benson and Perrin (p. 19 Tr.)

"did then and there knowingly, falsely and un-

lawfully conspire, confederate and agree to-

gether to defraud the United States of the title

to and the possession of large tracts of land of

great value, containing 12,000 acres in Tehama
county, Cal., in townships 24 and 25 N., ranges

8 and 9 West, M. D. M., a more particular de-



6

scription of which said lands being to the grand

jurors unknown and which said 12,000 acres

were lands of the United States open to and to be

open to selection in lieu of lands included and to

be included within the limits of forest reserva-

tions therein established and to be established

under the laws of the United States in the State

of California by means of false, feigned, fraud-

ulent and fictitious affidavits and applications to

purchase, and false, feigned, fraudulent and fic-

titious entries of certain lands amounting in all

to 12,000 acres, located within the 16th and 86th

sections and within forest reservations estab-

lished and to be established by the United States

in the State of California, and being what are

known as State school lands, a more particular

description of said last named 12,000 acres being

to the Grand Jurors unknown, which said false,

feigned, fraudulent and fictitious affidavits and

applications to purchase and entries of said lands

had been, theretofore, made at and filed in the

California State Land Office at Sacramento, Cal-

ifornia; the exact times at and upon which the

said applications to purchase and entries were

made and a more particular description of which

said affidavits and applications to purchase and

entries of said lands are to the Grand Jurors un-

known ; and, further, by means of false, feigned,

fraudulent and fictitious relinquishments and

abandonments of said applications to purchase

and entries of said lands, so made in the said

California State Land Office at Sacramento, Cal-

ifornia; and, further, by means of the false,

feigned and fraudulent and fictitious relinquish-



ments and abandonments to the State of Cali-

fornia of the pretended rights secured by said

applications and entries, all of which said relin-

quishments and abandonments were as a part of

said conspiracy and agreement to be made in the

California State Land Office at Sacramento, Cal-

ifornia, for the purpose of selecting and fraudu-

lently entitling defendants to a pretended right

to select, and having the State of California select

and thereafter obtain title to the 12,000 acres of

land first herein in this count mentioned in order

that said State might transfer and convey the

same to the said defendants in lieu of the lands

so applied for and entered; and, further, by
means of the making and filing of false, feigned,

fraudulent and fictitious selections in the said

State Land Office of the 12,000 acres of land

first herein described in this count in lieu of said

lands covered by said applications and entries,

which said selections were, as a part of said

agreement and conspiracy, to be based upon said

applications to purchase, entries, abandonments
and relinquishments hereinbefore mentioned

;

and, further, by means of procuring the State of

California to relinquish and abandon to the

United States its right to said lands covered by

the said applications to purchase and entries;

and, further, by means of procuring the State of

California to select the said 12,000 acres in this

count first described as school indemnity lieu

lands for and on behalf of the said defendants and

in aid of and to perfect their said false, feigned,

fraudulent and fictitious selections thereof, and

on account of and in lieu of said lands covered by
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said abandonments and relinquishments so made
by said defendants and by the State of Califor-

nia ; and, further, by means of procuring the said

State of California to obtain title to the said 12,-

000 acres of land last mentioned as school indem-

nity lieu lands from the United States and con-

vey the same to said defendants in lieu of said

lands covered by the said abandonments and re-

linquishments."

The indictment then charged that to carry out the

fraudulent conspiracy the defendants did all of the

acts and things set forth in pages 3, 4, 5, 6 and 7 of

the first count of the indictment. By referring to

those pages of the first count of the indictment, we

find the defendants charged with making a for-

mal agreement, which agreement sets forth in some

detail the plan that was to be followed in the acquisi-

tion of the 12,000 acres mentioned therein. It is

therein stated (p. 13 tr.) that the party of the first

part (Perrin) employed the party of the second part

(Benson) to secure for him, by means of state in-

demnity school land locations, or in other legal man-

ner, the following described land, to-wit: and then

refers to a plat or map containing 12,000 acres. By

this agreement the said Benson agrees to file the ap-

plications of the nominees of the said party of the

first part in the State Land Office and to have said

land properly selected in the United States Land

Office, and certified to the State by the Secretary of

the Interior ; and, thereafter, as soon as the same can



lawfully be done to have a patent for the said land

issued to the said party or his assigns, provided that,

meanwhile, the full payment for the said land has

been made by said party of the first part in accord-

ance with the terms of this agreement.

For such services Perrin was to pay Benson $4.50

per acre for said land, including $.50 an acre for loca-

tion fee in installments as follows, to-wit

:

$2.50 per acre cash and $2.00 per acre when the

application for the above described lands has been

approved by the State Surveyor General, which in no

case shall be less than three months. Perrin is to have

the privilege of paying the second installment within

ninety days from November 18, 1903, with forest re-

serve scrip at $4.50 per acre, and Benson is also to

pay the State of California the sum of $1.25 per acre

when the same becomes due. Then follows a pro-

vision that in case there is a failure to obtain a good

and sufficient title to said land within three years

from the date of the agreement, Benson is to refund

the proportionate part of the money that he may have

received for which he was unable to procure title to

land.

As a part of the document there is a receipt of $30,-

000 signed by Benson, paid by Perrin on account of

the agreement.

It is further charged that the said Perrin pro-

cured one Charles P. Snell to sign a large number of

blank non-mineral affidavits which were to be fraud-
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ulently filled in and used as true and genuine affi-

davits and filed along with the false, feigned, fraudu-

lent and fictitious affidavits and entries before men-

tioned.

It is further charged that, to effect the object of the

conspiracy, John A. Benson on the 4th day of Novem-

ber, 1903, caused to be filed in the State Land Office

at Sacramento, application number 13,562 in the

name of R. M. White, 810 Mission Street, San Fran-

cisco, for lots 1, 2, 3 and 4 and the east half of the

west half and the west half of the east half

of section 18; lots 1, 2, 3 and 4 of section 30 and

lot 1 of section 31, all in township 24 north, range

8 west, M. D. B. & M., which said application was false,

feigned, fraudulent and fictitious, and then and there

known to the said defendants to be so in this : That

the alleged R. M. White had not in fact made any ap-

plication to purchase and that he did not in fact live

at 810 Mission Street, San Francisco, or any other

place, and did not in fact exist; and it also charges

that the same procedure was carried out by the said

Benson, by the use of the name of John F. Forsythe,

407 Castro Street for the purchase of the southwest

quarter of section 3, the northeast quarter and the

east half of the northwest quarter and the

northwest quarter of the northwest quarter

of section 17; and the southwest quarter of the

northwest quarter and the southwest quarter of sec-

tion 34, all in township 24 north, range 8 west, M. D.
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M., which application is also false, feigned, fraudu-

lent and fictitious, in that the alleged John F. For-

sythe had not in fact made any such application and

that he did not in fact live at 407 Castro Street or at

any other place and did not in fact exist.

One cannot read the agreement set forth in the in-

dictment without seeing at a glance that it is illegal

from beginning to end,—in violation of both the

state and federal laws. It is an agreement whereby

men, called ^^nominees," are to be procured to take up

land and make applications for land and have an ex-

change made for the sole purpose of transferring the

title to Perrin through the instrumentality and ef-

forts of Benson.

An applicant for land who has any agreement

either directly or indirectly whereby he is to transfer

the title which he may secure to any other person

violates the law, and yet this agreement which was

entered into contemplates the acquisition of 12,000

acres of the public domain by just such fraudulent

practices. If Benson and Perrin entered into such an

agreement and did smj one thing toward carrying it

into effect, the conspiracy was completed the moment
that one thing was done and it is utterly immaterial

whether they ever obtained one acre of the public

domain, or whether they were successful in any par-

ticular in attempting to carry into effect the plan

mapped out by them.
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The conspiracy did not consist in their actually

getting the land but in agreeing to get it by fraudu-

lent means.

When the U. S. Government granted to the State

of California the five hundred thousand acres of

school land and further agreed that in case any of the

said school lands should for any reason be appropri-

ated for the use of the Government the State would

have the right to make a selection of other lands in

lieu of that taken for Government uses ; there is, at

least, an implied agreement that the State would not

lend itself to any fraudulent scheme whereby the

Government would be induced to make an exchange

for the benefit of some person or persons who violate

both State and federal law in having such exchange

made.

When such an exchange is made, the Government

is deprived of the possession of its lands by the com-

pleted fraud and even though it does not go so far as

to actually perfect the scheme, an agreement or con-

spiracy by which such a result is contemplated is

complete and criminal when the first step is taken to

carry it out.

)
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SUFFICIENCY AS A PLEADING.

The indictment is good as a pleading to charge con-

spiracy to defraud.

Dealy vs, U. S., 152 U.S. 539 (38 L. Ed.545.)

"An indictment for a conspiracy to defraud

the United States of the title of large tracts of

land is not defective because in stating the con-

spiracy there is no specification of the particular

tract or tracts of land of which the defendants

conspired to defraud the United States. An in-

dictment charging defendants with conspiracy

to defraud the Government by means of false

entries to lands under the homestead laws, the

word ^entries' means complete transfers of title."

The purpose of an indictment is to inform a de-

fendant of the crime charged against him.

Have these defendants any doubt as to what they

are charged with? Do they not show the keenest ap-

preciation of every point raised in this case? If the

indictment were not clear, how can counsel excuse

their voluminous arguments to show that they are

not guilty of any offense against the Government,

based upon the allegations of the bill?

Section 1025 R. S. is as follows:

"No indictment found and presented by a Grand

Jury in any district or circuit or other court of the

United States shall be deemed insufficient, nor shall

the trial, judgment or other proceeding therein be af-
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fected by reason of any defect or imperfection in mat-

ter of form only, which shall not tend to the prejudice

of the defendant.''

Ching vs. U. S,, 118 Fed. 538 (55 C. C. A.

304.)

"In an indictment charging conspiracy to

commit a criminal offense, the same certainty in

stating the object of the conspiracy is not re-

quired as in an indictment for the same matter

as a substantive crime."

U. S. vs, Mitchell, 141 Fed. 668, on demurrer to

the indictment, Judge Hunt uses this language (p.

668):

"The indictment is for conspiracy to defraud

the United States as denounced in Section 5440,

Rev. St. The essence of the offence charged is

the conspiracy, although the statute requires not

only a conspiracy, but the doing of some act to

effect its object; such act being one of the means
by which the conspiracy is sought to be carried

into effect. Now the charge here is that defen-

dants unlawfully conspired, knowingly, wicked-

ly and corruptly to defraud the United States

out of title to certain lands, with an object and
by certain means, that is, by certain acts by
which the conspiracy was to be carried into ef-

fect. To have conspired knowingly, unlawfully,

wickedly and corruptly to acquire the lands de-

scribed is a complete offence of conspiracy, if any
act was dMne, to carry into effect the object of

such conspiracy

y
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See also

United States vs, Cunningham^ 129 Fed. 833;

United States vs, Gordon, et als,, 22 Fed., 250

;

United States vs, Benson, 70 Fed. 593.

The last case was decided by this Court. The de-

fendant is the same Benson who is again asking this

Court to let him go. His co-defendant was the same

George H. Perrin, upon whom the present Perrin (no

relative) relied to get him title to the land in question.

On page 596 of the Benson case we find the following

:

"An indictment under Sec. 5440, which avers

the conspiracy and then sets out the overt acts

done to carry it into effect, is sufficient, and it

is not necessary to aver the means agreed on to

effect the conspiracy." (Citing many cases.)

But it is not necessary to argue further than to say

that the sufficiency of the indictment both to inform

the defendants of what they are charged and to show

a conspiracy to defraud the Government, has been

settled by the Supreme Court of the United States in

the Benson-Hyde-Dimond case, as reported in the

Hyde vs. Shine case, supra.

No. 2.—This relates to proceedings on page 53 in

relation to Mr. Hunt's obtaining information as to

Vv^here he could get a copy of the contract of October

31, 1903, between Perrin and Benson and, in-as-much

as the defendant Perrin himself produced the original

contract, a copy of which was the subject of the ex-
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amination, the objection loses all importance it other-

wise might have had, if any.

Nos. 3 and 4.—On pp. 73 and 75 are exceptions to

the rulings of the Court in excluding an affidavit of

Williams, private secretary of defendant Perrin,

which was claimed to be a part of a communication

sent to Hunt and which was included in Hunt's offi-

cial report of his investigation of the case. The Gov-

ernment was wishing to procure a copy of the con-

tract which is set out in the indictment, and the effort

was made by Perrin's counsel to put in also an affi-

davit which was made in Perrin's interest by his

private secretary, and that, too, in face of the fact

that the said private secretary was in attendance

upon the Court as a witness, and he was in fact after-

wards called and gave his testimony in full in de-

fendant's behalf.

The affidavit formed no part of the contract,—was

made nearly two years after the contract,—and had

nothing to do with its meaning or construction, and

was properly ruled out. The affidavit does not come

under the rule that where a part of a document is put

in, the rest of it may also be introduced in evidence.

The copy of the contract was a complete document in

itself. The affidavit of Williams was another com-

plete document by and of itself and it is just as idle

to say that the affidavit of Williams should have been

admitted, as it would have been to say that the rec-

ommendation of Hunt or his expression of opinion as
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to the guilt or innocence of one or both of the de-

fendants, which also formed part of the report,

should have been admitted.

No. 5.—This assimment of error results from the

ruling of the Court upon the question which appears

on page 84 of the transcript, where it appears that

the witness had already fully stated the conversation,

and further, that it was a matter outside of the issue,

which involved the sixteen thousand acres upon which

scrip was being placed, and which formed no part of

the transaction for which the indictment was found.

Nos. 6 and 7.—On page 88 are two exceptions, one

to the refusal of the Court to permit the witness Hunt

to tell what the private secretary of Perrin (Wil-

liams) did in the way of turning over books, papers,

etc., and also to permit Hunt to testify as to any ex-

pression of opinion he then might have had as to the

innocence of the defendant Perrin. A mere reading

of the page will show both rulings to be right.

So with the ruling on page 90, where it was sought

to show on cross examination that Hunt had seen

other paper's in Heney's possession, which were not

asked about on direct examination.

No. 8.—This ruling was upon the third contract of

February 4, 1904, which formed no part of the basis

for the indictment and, when it comes to the ruling

out of the contract itself, its relation to the case will

be discussed more at length.
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No. 9.—On page 101 is found the exception to the

ruling admitting the application of W. G. Richison to

purchase State lands. No. 13528, page 109.

This ruling was right, for under the first count of

the indictment it is charged that Benson had, before

the date of the conspiracy, made these applications,

and they, as well as any made after the 31st of Octo-

ber, 1903, were to be used as a part of the scheme to

get control of the twelve thousand acres set out in the

agreement.

The land in the application was included in that

covered by the map which was made a part of the

agreement, being Sec. 8 of Tp. 24 N, Range 8 west.

The receipt for the filing fee was sent to Benson (p.

121) and the non-mineral affidavit was made as late

as July 22, 1905, as to 200 acres accepted by the U. S.

Land Office by Geo. W. Pearson and J. G. James, who

were employed by defendant Perrin, and the certifi-

cate therefor was made for the 200 acres, on March

29,1906 (Ex. 4, pp. 117-118).

This approval was made as to 200 acres of the

original application No. 13528 in the name of Richi-

son on October 10, 1903, thus bringing it under the

first count of the indictment and connecting Perrin

therewith as well as Benson.

Nos. 10 and 11.—The purpose of these questions

was to understand the method of doing business in

the land office and the explanation could not harm the
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defendants in any manner and the objections to them

were the merest quibbles and were properly over-

ruled.

No. 12.—On page 194 the question here objected to

is found. This was the supposed applicant for the

land covered by the application No. 13528, found on

pp. 109-110 of the transcript; and the very founda-

tion of the fraudulent methods used by Benson is dis-

closed by the testimony of this witness.

No. 13.—The testimony of William F. Hurll ap-

pears on page 205, and no objection appears to have

been made to the testimony, though there is an as-

signment of error in admitting the same, found on pp.

204 and 205.

This is the same character of testimony as that of

Richison, the preceding witness and was important

to show the methods used, as this Hurll application

was afterwards traced to Benson's office and the re-

ceipt for filing the same was sent to Benson (p. 188,

Tr.).

And to show how the method was working for some

years after this contract of October 31, 1903 was

signed, the following is instructive: The Susan

Thornton application though made so much later in

point of time was connected with three of the applica-

tions that had been made by Benson's fraudulent

methods, viz., those of Lang, No. 13536, October 12,

1903; Rowberry No. 13531, October 15, 1903 and
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Geo. C. Ross, No. 13539 (p. 132, Tr.). Mrs. Thornton
is a sister of defendant Perrin.

So the application of Philip Thornton (p. 168) was
connected through the base offered with Nos. 13569,
13610, and 13611 and the receipt was sent to Benson
(p. 169).

So with all the applications, on pages 169 to 193,
except one in which a contest arose, the receipts were
sent to Benson, and as they all refer to some portion
of the land covered by the map which was made a part
of the original agreement or contract of October 31,
1903 between Benson and Perrin, they were all prop-
erly admitted.

Add to page 20

"The gist of the conspiracy was to give the
entry a' false appearance for the purpose of mis-
leading. The real purchasers were the con-
spirators, aid the pretended purchasers were put

forward to conceal the r^^al transaction and to

indutje a conveyance which v/ould not otherwise he
made. Silence, in vL ew of the misleading
appearances, would have an active property, and
he in effect an affirmative representation tliat

the apparent facts were the real facts •*•

^.S. vs Rohhins, 157 FedaOOl.

The precise persons who were to make the
false applications, or the names of fictitious
persons to ho used, need, not he a.-^reed upon in
the minds of the conspirators in order to con-
stitute the crime of conspiracy, and hence the
indictment need only state that the conspiracy
was made, and the means in general to he used
to accomplish it, '

Williamson vs U. S. decided Jan*. 6, 1908,
'

No. 5 Advance Sheets Sup. Ct .Rep. pagg 163

•
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tion to the question whether Snell was or was not

present at Benson's office when a second contract,

which is the subject of a second and pending indict-

ment was entered into for the acquisition of 2,000

acres of land in addition to that charged in the con-

tract of October 31, 1903.

The ruling was proper for many reasons. The

conspiracy charged was laid as of October 31, 1903,

when the first contract for twelve thousand acres was

entered into. There had been nothing said or inti-

mated in the direct examination about the second

contract for 2,000 acres. That was the subject of a

second indictment which the Government could not

have even mentioned with propriety ; and when coun-

sel attempted to go into the subject, it was a colla-

eral matter, foreign to the real question at issue, and
it was proper for the Court to limit the inquiry to the

case then being tried.

The same may be said of the next objection, relat-

ing to the same subject (p. 293) with the addition

that the very question which the defendant Perrin

wished asked and answered was in fact asked and

partly answered, and it is in the record on p. 293,

which of itself, if there were no other reason, nullifies

the exceptions relating to that subject; but, even if

the answer is not full, the inquiry into an entirely

separate and independent contract, not the subject of

the indictment before the Court is certainly not

proper
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FRAUDULENT METHODS USED.

The attention of the Court is especially asked to the

testimony of W. G. Richison, beginning on page 193,

as it shows very clearly the outrageous methods used

to defraud the Government into making an exchange

of land which had never been applied for at all.

It involved forgery, official misconduct of a notary

in attaching his seal when there was no oath admin-

istered, and shows an utter disregard of all legal and

moral requirements in carrying into effect the plan to

violate the law in acquiring land.

Nos. 15, 16 and 17.—Exception is taken to the rul-

ing on page 292 where the Court sustained an objec-
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tion to the question whether Snell was or was not

present at Benson^s office when a second contract,

which is the subject of a second and pending indict-

ment was entered into for the acquisition of 2,000

acres of land in addition to that charged in the con-

tract of October 31, 1903.

The ruling was proper for many reasons. The

conspiracy charged was laid as of October 31, 1903,

when the first contract for twelve thousand acres was

entered into. There had been nothing said or inti-

mated in the direct examination about the second

contract for 2,000 acres. That was the subject of a

second indictment which the Government could not

have even mentioned with propriety ; and when coun-

sel attempted to go into the subject, it was a colla-

eral matter, foreign to the real question at issue, and
it was proper for the Court to limit the inquiry to the

case then being tried.

The same may be said of the next objection, relat-

ing to the same subject (p. 293) with the addition

that the very question which the defendant Perrin

wished asked and answered was in fact asked and

partly answered, and it is in the record on p. 293,

which of itself, if there were no other reason, nullifies

the exceptions relating to that subject; but, even if

the answer is not full, the inquiry into an entirely

separate and independent contract, not the subject of

the indictment before the Court is certainly not

proper
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But notwithstanding the Courtis ruling, counsel

again refers to the contract of November 20, 1903, on

pages 298-299, and also tries to have defendant Per-

rin's ^Tixhibit for Identification"—letter of Decem-

ber 13, 1903, admitted (pp. 317 and 782), v^hich

also refers to this second contract and which let-

ter was ruled out by the Court and the ruling thus

made was also excepted to. The mere statement of

the matter shows the correctness of the rulings.

No. 20.—The next ruling excepted to (p. 321), is

the exclusion of SnelFs letter to Perrin dated Decem-

ber 22, 1903, set out on pp. 788-et seq.

This letter had absolutely nothing to do with the

case. It was another gigantic scheme relating to

lands in Mexico and contains many valuable sugges-

tions to land sharps, perhaps, and is useful only to il-

lustrate the avidity with which various schemes are

seized upon to acquire land and get rich quickly at the

expense of one^s neighbors.

No. 22.—On page 325 is found an objection to an

*^objection'^ of Mr. Devlin as to the admissability of a

certain letter from Perrin to Snell, dated June 21,

1904 (Letter on p. 795).

This letter had nothing to do with the case. It was

an expression of a desire to get more school lands. It

was six months after Benson was arrested. The fact

that Benson was arrested was before the Jury,

brought out in various ways ; but also on cross exam-



23

ination of Snell by Mr. Dunne, and spoken of in Per-

rin's letters to Snell (pp. 301-303) so that, in trying

to get a self-serving expression as to how good and

law abiding he was, and wished to be in another tran-

saction, before the Jury, the defendant Perrin cer-

tainly laid himself open to the criticism of the Prose-

cution that it was indeed *^an attempt to make testi-

mony in the case.'^

The exclusion of the letter was right in view of the

fact that it had nothing to do with the original tran-

saction between Benson and Perrin.

Nos. 23 and 24.—The Court ruled out SnelFs letter

to Perrin, dated June 23, 1904, as not cross examina-

tion. The letter is found on pp. 796 and 797, and the

purpose for which it was offered is intimated by Mr.

Dunne's question on p. 327, where he asks if it was

not SnelFs ^'opinion on the 23rd of June, 1904, that

Dr. Perrin could take up State lieu land^^ (legally)

.

The Court refused counsel the right to complete the

question ; but as it was apparent that counsel was try-

ing to get SnelFs opinion as to the legality of Perrin's

acts in reference to other lands, the Court's actioii

was manifestly proper.

The law fixes the responsibility for crime and Ben-

son's and Perrin's actions are to be judged and passed

upon, regardless of what a witness might think of

their legality or illegality six months thereafter.

No. 27.—On page 348, exception is taken to the re-
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fusal of the Court to strike out a statement of Snell

as to why he made a demand upon Perrin for certain

moneys.

This was in explanation of the paper just read in

evidence for the defendant Perrin, and was a legiti-

mate right of the witness in giving his reasons for

certain actions which were sought to be impugned by

the defendant.

No. 29.—The contract set out on pp. 786-787 could

not possibly throw any light upon the question before

the Court, viz., the guilt or innocence of Benson and

Perrin in entering into a conspiracy October 31, 1903.

It was an offer for SnelFs services nearly two years

later and was correctly ruled out.

No. 30.—Counsel for Perrin was trying to raise an

issue as to the civil rights between Perrin and Snell

and to show that Perrin had had the better of the liti-

gation, which was foreign to the issue.

Nos. 31 and 32.—The same remark applies to these

assignments of error.

No. 33.—A letter written to Perrin by the wife of

Snell long after the contract of October 31, 1903, and

which was claimed by Perrin to be "blackmail,'' had

nothing to do with the issue before the Court, and was

properly excluded.

No. 34.—The Court did not abuse its discretion in

limiting the cross examination on the subject of non-
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mineral affidavits. The subject was asked about

many times covering pp. 396, 397 and part of 398 and

the Court's ruling that it had been gone into far

enough was eminently proper and so shown by the

colloquy between Mr. Campbell and the Court on p.

399, and further developed by Mr. Campbell on pp.

400-401.

No. 35.—The ruling on the point involved here

could not in any way affect the result or prejudice the

defendants. The question had been answered and it

could do no harm to repeat it.

Nos. 36 and 37-38.—There was no error in any of

these rulings.

No. 39.—The question objected to in this instance

was proper as calling for a statement of one of the

defendants in reference to the transaction under in-

vestigation. Such a statement is always admissible

as to the defendant making it.

No. 40.—So with this assignment of error. The

question was intended to make clear the reason for

writing a letter introduced by defendant Perrin.

No. 41.—The same may be said of this assignment.

No. 42.—The ruling was right as it called for a

conversation with one of the defendants and would

clearly be binding upon him.

No. 43.—The same remark applies to this assign-

ment.
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No. 44.—The statement of the U. S. Attorney that

he wanted to show that Snell was not the first to give

information about the case, but that the officers got

the ^^tip'' from other sources was not misconduct and

could not prejudice the defendants in any manner.

Nos. 45 to 54 Inclusive.—In view of the testimony

concerning the forest reservations, and the doubt

about temporary forest reserves being made perma-

nent, it was important for one dealing in school sec-

tions as Benson was, to get advance information as to

what places were likely to be included in forest re-

servations to be established as well as to which of

those already temporarily set apart would be made

permanent.

This information Benson attempted to and did get

from Harlan, but, inasmuch as Harlan could not con-

nect Benson with this particular land so far as the

payment of the money was concerned, the Court

struck out all of the testimony as to the payment of

any money by Benson to Harlan (p. 500)

.

The objections from 45 to 54 inclusive were di-

rected against the admission of that testimony but,

inasmuch as the whole testimony relating to the pay-

ment of any money was so stricken out, the objections

necessarily fall with its exclusion.

Nos. 55 to 63 Inclusive.—Relate to the balance of

Harlan's testimony and the rulings were proper to

show the methods by which Benson worked.
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The testimony of Snell that Perrin stated that Ben-

son had used $700 "grease'' money to get information

in Washington and that both defendants had agreed

to go to Washington and see what they could do to-

wards getting temporary forest reserves declared

permanent and thereby perfect the "base'' for their

operations, made it highly important to show what

Benson actually did in that connection when he was

in Washington. (See Snell's testimony on pp. 235-

236).

By this testimony it will be seen that all possible

influence was to be brought to bear upon people in

Washington to have the temporary reserves declared

permanent. Volk was in a position to know what was

going on and, if by the use of a little "grease" money

Benson could find out what action was likely to be

taken, it would probably save a great deal of trouble

and, in the event that the temporary reservations in

which the "base" that Benson had selected were sure

to be declared permanent, that would end their diffi-

culty—and Perrin get his title in ninety days ; and it

would not be necessary for him to see his friend Sen-

ator Morgan, and other prominent gentlemen, to get

their influence to make permanent the reservations,

which were still temporary.

That bribery was one of Benson's methods of ob-

taining "services" in connection with these lands was

a fact which the Jury were entitled to know, and they

were entitled to see the very money paid as a bribe to
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Volk in order that they could draw their own infer-

ences as to why both Perrin and Benson were in

Washington at this time.

The U. S. Attorney had a perfect right to show the

money to the Jury and cannot be charged with mis-

conduct in so doing. Was it not his duty to do what

he could to show the slimy track of the felon who is

shown by the record in this case to have committed all

the crimes conceivable in connection with the fraudu-

lent scheme to get land in violation of law? Think

what an awful trail it is ! A bogus application to be-

gin with. The procurement of a notary to commit

felony by placing his seal upon and certifying to the

authenticity of the bogus document ! The uttering of

the same as true and genuine when filing it in the

State Land Office ! Bribery of officials to forget their

duty and betray their trusts

!

It is, therefore, respectfully submitted that the ex-

ceptions from 62 to 69 inclusive, relating to Benson's

dealings with Volk and the showing of the money he

actually paid are not well taken.

No. 70.—Eaton did not show he had sufficient

knowledge to entitle him to testify as to SnelFs repu-

tation, and the objection was properly sustained (p.

521).

No. 71.—This refers to the question as to what

time of day the contract of October 31, 1903, was

signed and, inasmuch as there was no dispute that it
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was signed that day it was immaterial at what hour

it was signed and it could not make any difference in

the result even though Benson did leave that night

after the contract was signed (Tr. 529-531).

No. 72.—The same may be said of this ruling.

No. 73.—The ruling on this question was right, for

it made no difference where the scrip was obtained, in

view of the fact it was not denied it had been turned

over to Benson (p. 535 Tr.).

No. 74.—This was the check which was signed by

Perrin in Benson's office October 31, 1903, and it was

immaterial where it was written (p. 538 Tr.).

No. 75.—The Government did not inquire as to this

second contract which formed the basis of the second

indictment ; and it was not proper to try to introduce

the subject of such a contract as it had no bearing

upon the contract of October 31, 1903 (p. 540 Tr.)

.

No. 76.—The Court was right in sustaining the ob-

jection to this question as to a copy of the contract of

October 31, 1903, for as the Court said on p. 543:

"You have already introduced in evidence what you

claim is the original contract. How he (Williams)

came to make a mistake is utterly immateriaF' (pp.

542-543-544 Tr.).

No. 77.—The same reason for the ruling in the pre-

ceding number applies to this one also.
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No. 78.—A conversation between two employees of

Perrin two months after the signing of the contract of

October 31, 1903, could have no binding effect upon

the defendants and would not show either their guilt

or innocence (p. 546 Tr.).

No. 79.—No exception was taken to the ruling on

this point (p. 548).

No. 80.—This question was another effort to get

the second contract before the Jury or, at least, the

circumstances surrounding the making of it, after it

had been repeatedly ruled upon adversely to the de-

fendant (p. 575Tr.).

No. 81.—The mere statement of the point that

what was said by the defendants themselves to their

attorney, two months after the contract of October

31, 1903, was not admissible is to show the correct-

ness of the ruling excluding it.

CONTRACT OF FEBRUARY 4, 1904, COR-
RECTLY EXCLUDED.

Nos. 82 and 83.— The ruling excluding

the third contract made February 4, 1904,

is worthy of serious discussion, but in view

of the whole case, it was undoubtedly right. A
copy of this contract is set out on pages 783, 4, 5 and

6. By this contract it appears that the party of the

first part (Perrin), is desirous of purchasing the

Government lands described in the schedule annexed.
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and that he has employed Benson to obtain a good

title to the lands, amounting to about 14,000 acres,

said Benson paying all costs and expenses of obtain-

ing title thereto. There was, as a matter of fact, no

schedule of land attached to this contract, and on its

face it does not show what lands are referred to, and

it does not appear from a reading of the said contract

what lands are referred to or by what method the

lands are to be obtained. Now it is strongly urged

that, inasmuch as the prosecution was permitted to

put in a number of applications for the purchase of

lands subsequent to the date of this third contract, in

order to explain those applications, this third con-

tract should have been admitted. We cannot assent

to this contention. In the first place, the charge

against the defendants is not that they in fact ac-

quired title to and possession of the lands set out in

the indictment, but that they conspired by illegal

means to obtain title. The contract of October 31,

1903, contains the following clause:

"If the said party of the first part shall fail to

obtain a good and sufficient title to said land or

any part thereof under the location to be made
as aforesaid, or in some other legal manner,

within three (3) years from date hereof, then

the said second party will refund to the said first

party any money that he, the said party of the

second part may have received on account here-

of, in proportion to the quantity for which title

may fail."
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Under the express terms, therefore, of this con-

tract, the prosecution was entitled to claim that any

application to purchase any portion of the land men-

tioned and set forth in the contract within the period

of three years after October 31, 1903, was in pursu-

ance of that contract, and it is utterly immaterial

how many other contracts were subsequently entered

into for the procurement of land independently of the

contract set out in the indictment.

In the second place, the Court will find upon an in-

spection of the applications introduced as exhibits for

the United States and the map which formed a part

of the contract of October 31, 1903, that every one of

the applications aforesaid related to some portion of

the identical land mentioned in this original contract

and as disclosed by the map forming a part of the

contract.

In the third place, the record discloses the fact that

many of the applications to purchase, the receipts for

which were sent to the defendant Benson, were made

and presented at the Land Office long prior to Febru-

ary 4, 1904.

Some of these applications were, as follows

:

No. 13,528, W. G. Richison, October 10, 1903.

No. 13,531, C. D. Rowberry, October 15, 1903.

No. 13,534, W. L. Goodwin, October 15, 1903.

No. 13,536, James L. Long, October 15, 1903.

No. 13,537, Frank Roche, October 15, 1903.

No. 13,539, Geo. C. Ross, October 15, 1903.
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No. 13,540

No. 13,542

No. 13,562

No. 13,563

No. 13,564

No. 13,565

No. 13,566

No. 13,567

No. 13,568

No. 13,569

No. 13,570

No. 13,571

No. 13,572

No. 13,582

John F. Slack, October 15, 1903.

Saml. D. Brewer, October 15, 1903.

R. M. White, November 4, 1903.

John F. Forsythe, Nov. 4, 1903.

J. C. Carlile, November 4, 1903.

Jas. Carny, November 4, 1903.

James Riely, November 4, 1903.

Nathan Atwood, November 4, 1903.

Wm. Winston, November 5, 1903.

J. M. Whitney, November 5, 1903.

G. B. Ludlow, November 5, 1903.

W. J. Seegar, November 5, 1903.

Peter Desmond, November 5, 1903.

Wm. Beckham, November 18, 1903.

This list embraces some twenty applications that

either had already been made at the time of the con-

tract of October 31, 1903, or were made within thirty

days after said contract, and these twenty applica-

tions embrace practically all of the 12,000 acres in-

cluded in the tract, a map of which formed a part of

the contract. It will thus be seen that if these original

applications just mentioned were filed in pursuance

of the illegal agreement of October 31, 1903, and not

another thing had been done after the first day of

December, 1903, the conspiracy had been ripened and

perfected, and what was done after that date as to

entering into new contracts or changing old contracts

is absolutely immaterial in this case. Even if it be

admitted that this contract of February 4, 1904 was

an attempt on the part of the defendants to embrace

the lands included in the contract of October 31 and of
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November 20, 1903, and an attempt to so word a con-

tract as that on its face it would not show a violation

of the law, it still would be unavailing for any pur-

pose, because, as said before, the charge is not one of

actually securing land by means of bogus applica-

tions, but of a conspiracy to procure, and since a con-

spiracy is perfected and the conspirators become

liable therefor, the moment any overt act is done, it is

apparent that the filing of twenty applications to carry

out the conspiracy would make the conspirators just as

liable as they would be had they in fact secured every

acre of the land to obtain which the conspiracy was

formed. But it may be asked, if this be true, why was

the Government not satisfied with the applications

mentioned above and filed prior to February 4, 1904.

The answer is that inasmuch as all of the later appli-

cations relate to the same or some portion of the land

that is covered by the original twenty applications

hereinbefore mentioned, and inasmuch as the con-

tract itself on its face shows a period of three years

in which it could be carried to completion, it was pro-

per to show all dealings in connection with the said

land that were had by either of these defendants up to

the time of the indictment. What effect could the in-

troduction of the contract of February 4, 1904, have

had upon the question of the guilt or innocence of the

defendants, if it be conceded that the conspiracy was

perfected upon the filing of the applications before

mentioned prior to December 1, 1903? Could they, by

entering into a new contract, even for these same
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lands, on February 4, 1904, have changed the illegal

conspiracy into a legal contract? Would the new con-

tract wipe out the offense that had been committed?

If so, by what process could it be accomplished? If

you go a step further and say that some of the later

applications to purchase portions of this same land

after the abandonment of some of the original appli-

cations, had been made under this new contract of

February 4, 1904, would that have changed the tran-

saction of October 31, 1903?

In other words, it is beyond question true, that if

the conspiracy was entered into on the 31st day of

October, 1903, and twenty applications which had

either theretofore been made, or which were subse-

quently made through the month of November, 1903,

had been filed in the State Land Office with a view to

carry that conspiracy into effect, the conspiracy be-

came a completed crime and the defendants were

liable to prosecution and punishment therefor, no

matter what subsequent contracts were entered into,

and no matter what changes in the phraseology had

been made in the subsequent contracts with the object

in view to make that appear legal on the face of the

contract which was in fact illegal, as shown by the

original agreement of October 31, 1903. It is useless

to cite authorities on this point, because all of the

cases hold that a conspiracy is a perfected and com-

pleted crime as soon as one overt act is committed to

carry it into effect.
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It is therefore respectfully submitted that the ex-

clusion of the contract of February 4, 1904 could have

no bearing whatever upon the question of the guilt or

innocence of these defendants. It had no place in the

record and the Court's ruling in excluding the same

was eminently proper in view of all the decisions re-

lating to the subject of conspiracy.

No. 84.—This same letter was properly ruled out

(p. 355), and is assignment of error No. 33 (See pp.

355 and 594 Tr.).

Nos. 85 and 86.—Neither Botts nor Mahoney

showed himself qualified to testify as to SnelFs gen-

eral reputation and their testimony was properly ex-

cluded.

No. 87.—The offer to show that Levenson left San

Francisco on the evening of October 31, 1903 with

defendant Benson was as to a collateral matter and

it was immaterial when he left or whether he left at

all. The fact was that the agreement was entered

into on October 31, 1903, and shows on its face a clear

intent to violate the law; and Mr. Levenson's move-

ments thereafter were of no consequence; and even

if he had the distinguished honor of being accom-

panied by Mr. Benson, it could not change the con-

tract.

Nos. 89-90-91-92-93 all relate to matters of general

reputation and there is nothing worthy of serious con-

sideration in any of them.
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Nos. 94 to 98 inclusive relate to the rulings on mo-

tions for a new trial and in arrest of judgment, pro-

nouncing judgment and sentence and in all cases were

correct.

It is therefore respectfully submitted that the judg-

ment should be affirmed.

ROBT. T. DEVLIN,
United States Attorney.

A. P. BLACK,
Assistant U. S, Attorney,

Attorneys for Defendant in Error.
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In the United States Circuit Court of Appeals, for

the Ninth Circuit.

FRED B. MORTON,
Ajopellant,

vs.

PRANK WALKER et al,

Appellees.

Statement, Designation and Stipulation Under Rule

23.

Now, comes the appellant and files with the elerk

of this court, statement of the errors on which ap-

pellant intends to rely and of the parts of the record

which appellant thinks necessary for the considera-

tion thereof, to wit:

Appellant intends to rely upon all of the errors as-

signed, a copy of which is found on page 194 of the

transcript and is hereby referred to and made a part

hereof for greater certaint}^ of description, and ap-

pellant hereby specifies that he thinks the following

parts of the record are necessary for the considera-

tion thereof, to wit: Pages 2 to 12 both inclusive,

pages 16 to 27, both inclusive, pages 32 to 44, both

inclusive, pages 46 to 171, both inclusive, pages 176

to 196, both inclusive.

G. E. HARPHAM,
Solicitor and Counsel for Appellant.

Received cop}' of the above, this 13th day of Jany.,

1908.

FREDERICK S. LYON,
P. M. T.
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Stipulated that the foregoing specified pages only

need be i)rinted.

FREDERICK S. LYON,
F. M. T.,

Attorney for Appellee.

G. E. HARPHAM,
Atty. for Appellant.

[Endorsed] : No. 1548. United States Circuit

Court of Appeals for the Ninth Circuit. Statement,

Designation and Stipulation Under Rule 23. Filed

Jan. 17, 1908. F. D. Monekton, Clerk.

In the Circuit Court of the United States, in and for

the Ninth Circuit, Southern District of Califor-

nia, Southern Division.

IN EQUITY.

FRANK WALKER and REESE LLEWELLYN,
Complainants,

vs.

FRED B. MORTON,
Defendant.

Bill of Complaint.

To the Honorable, the Judges of the Circuit Court of

the United States, in and for the Ninth Circuit,

Southern District of California, Southern Divi-

sion :

Frank Walker and Reese Llewellyn, citizens of the

State of California and residents of Los Angeles,

California, bring this, their bill of comi)laint, against

Fred B. IMorton, a citizen of the State of California,
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and a resident of Pasadena, California, aud there-

upon 3^our orators, complaining, show unto your

Honors

:

I.

That heretofore and prior to the 6th day of April,

1899, your orator, Frank Walker, was the original,

first and sole inventor of certain new^ and useful

Combination Soil-Pi]3e Drainage and Venting Fit-

tings not known or used by others before his inven-

tion or discovery thereof, or patented or described

in any printed publication in the United States of

America or an,y foreign country, before his inven-

tion or discovery thereof, or more than two years

prior to liis application for letters patent thereon in

the United States of America, or in public use or

on sale in the United States of America for more than

two years prior to said application for letters patent

therefor, and not abandoned.

II.

That your orator, Frank Walker, so being the

original, first and sole inventor of said Combination

Soil-Pipe Drainage and Venting Fittings, heretofore,

to wit, on the 6th day of April, 1899, made applica-

tion in writing in due form of law, to the Commis-

sioner of Patents, in accordance with the then exist-

ing laws of the United States in such case made and

provided, and complied in all respects with the condi-

tions and requirements of said law.

III.

That all the requirements of the then existing law^

and of the rules of the United States Patent Office
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in such case made and provided, having been fully

complied with, and upon due proceedings had in said

United States Patent Office, in full accordance Avith

the then existing laws and rules of the United States

Patent Office relating to the grant and issuance of

letters patent for inventions, and after due examina-

tion made by the Commissioner of Patents as to the

novelty and patentability of the said invention, as

required by law, and the aforesaid invention or im-

provements in Combination Soil-pipe Drainage and

Venting Fittings having been found by the Commis-

sioner of Patents to be novel and patentable under

said law and the rules of said United States Patent

Office, on the 24th day of October, 1899, letters pat-

ent of the United States No. 635,619, signed, sealed

and executed in due form of law, and bearing date

the day and year aforesaid, were granted, issued and

delivered by the Commissioner of Patents of the

United States, to your orator. Prank Walker, his

heirs, legal representatives and assigns, under the

seal of the Patent Office of the United States, signed

by the Secretary of the Interior, and countersigned

by the Commissioner of Patents, Avherebv there was

granted and secured to your orator, Frank Walker,

his heirs, legal representatives and assigns, for the

term of seventeen years from and after the said 24th

day of October, 1899, the sole and exclusive right

and liberty of making, using and vending to others,

to be used, the said Combination Soil-pipe Drainage

and Venting Fitting, in and throughout the United

States of America and the territories thereof, as by
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said original letters patent, or a duly certified cop3^

thereof, to be here in court produced as may be re-

quired, will more fully and at large appear.

IV.

That, by an instrument in writing bearing date, to

wit, the day of August, 1904, your orator, Frank

Walker, sold, assigned transferred and set over unto

your orator, Reese Llewellyn, an undivided one-half

part of the full and exclusive right, title and interest

in and to the said letters patent of the United States

#635,619, for, to and in the State of California, and

an undivided two-fifths part of the full and exclusive

right, title and interest therein and thereto in all

other States and territories of the United States, and

in and to and including all rights to bring suit for all

infringements or violations of said letters patent, or

the rights and privileges thereby granted and secured

prior to the date of said assignment, which said as-

sigmxient or instrument in writing was on October

24th, 1904, duly recorded in the United States Patent

Office, in Liber X-7(), page 72 of Transfers of Patents,

and your orators are now, and ever since have been,

the joint and exclusive owners of said letters patent,

and of all the rights and privileges thereby granted

and secured.

V.

Tliat heretofore and prior to the 9th day of Janu-

ary, 1905, }'our orator, Frank Walker, was the orig-

inal, first and sole inventor of certain new and useful

Sanitary Drainage and Vent Fitting not known or

used by others l>efore his invention or discovery there-
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of, or patented or described in any printed publica-

tion in the United States of America or any foreign

country, before his invention or discover}^ thereof,

or more than two years prior to his application for

letters patent thereon in the United States of Amer-

ica, or in public use or on sale in the United States

of America for more than two years prior to said

application for letters patent therefor, and not aban-

doiled.

VI.

That 3'our orator. Prank Walker, so being the

original first and sole inventor of said Sanitar}^

Drainage and Vent Fitting, heretofore, to wit, on the

9th day of January, 1905, made api>lication in writ-

ing, in due form of law, to the Commissioner of Pat-

ents, in accordance with the then existing laws of

the United States in such case made and provided,

and complied in all respects with the conditions and

requirements of said law.

VII.

That all the requirements of the then existing law

and of the rules of the United States Patent Office

in such case made and provided, having been fully

complied with, and upon due proceedings had in said

United States Patent Office, in full accordance with

the then existing laws and rules of the United States

Patent Office relating to the grant and issuance of

letters patent for inventions, and after due examina-

tion made by the Commissioner of Patents as to the

novelty and patentability of the said invention, as

required ))y law, and the aforesaid invention or im-



Reese Llewellyn and Frank Walker. 7

provements in Sanitary Drainage and Yani Fitting

having been foiuid by the Commissioner of Patents

to be novel and patentable nnder said law and the

rules of said United States Patent Offiee, on the 2d

day of May, 1905, letters patent of the United States

No. 788,803, signed, sealed and exeentcd in dne form

of law, and bearing the day and year aforesaid, were

granted, issued and delivered by the Commissioner of

Patents of the United States, to your orator, Frank

Walker, his heirs, legal representatives and assigns,

under the seal of the Patent Office of the United

States, signed b}^ the Secretary of the Interior, and

countersigned by the Commissioner of Patents,

whereby there was granted and secured to your ora-

tor, Frank Walker, his heirs, legal representatives

and assigns, for the term of seventeen years from and

after the said 2d day of May, 1905, the sole and ex-

clusive right and liberty of making, using and vend-

ing to others to be used, the said Sanitary Drainage

and Vent Fitting, in and throughout the United

States of America and the territories thereof, as by

said original letters patent, or a duly certified copy

thereof, to be here in court produced as may be re-

quired, will more fully and at large appear.

VIII.

That by an instrument in writing bearing date, to

wdt, the 2d day of January, 1906, your orator, Frank

W^alker, sold, assigned, transferred and set over unto

vour orator, Reese Llewellyn, an undivided one-half

part of the full and exclusive right, title and interest

in and to the said letters patent of the United States
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#788,803, aforesaid, for, to and in the State of Cal-

ifornia, and an undivided two-fifths part of the full

and exclusive right, title and interest therein and

thereto in all other States and territories of the

United States, and in and to and including all rights

to bring suit for all infringements or violations of

said letters patent or the rights and privileges there-

by granted and secured prior to the date of said as-

signment, and your orators are now, and ever since

have been, the joint and exclusive owners of said

letters patent and of all the rights and privileges

thereby granted and secured.

IX.

Your orators further show unto your Honors that

the inventions set forth, described and claimed in

said respective Letters Patent No. 635,619 and 788,-

803 aforesaid, are capable of embodiment and con-

joint use in one and the same device, and are so em-

bodied and conjointly used in each of the devices

manufactured, used and sold by the defendant as

hereinafter set forth.

X.

Your orators further show unto your Honors that

the said exclusive rights and liberties granted and

secured by and under said letters patent 635,619 and

788,803 have been generally respected and acknowl-

edged, and the validity of said letters patent, and of

each thereof, have been generally acquiesced in, and

save for the infringement thereof by the defendant

therein named, and that your orators have, since the

date of the respective grant and issuance of said re-
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spective letters patent No. 635,619 and 788,803, en-

joyed and po.9^ssed the exclusive right and liberty

of making, using and vending to others the said in-

vention or improvements in Coml)ination Soil-pipe

Drainage and Venting Fittings and Sanitary Drain-

age and Vent Fittings, and but for the wrongful and

unlawful acts of the defendant named herein, your

orators w^ould now be in the exclusive possession and

enjoyment of the exclusive right and liberty of so

making, using and vending to others to be used the

said inventions and improvements and each thereof

;

and your orators further show unto your Honors

that the said exclusive right and liberty of making,

using and vending the said patented inventions and

improvements, and each thereof, is of great value and

advantage to these complainants, and joxxv orators

have been, and but for the wrongful and unlawful

acts of the defendant named herein would now be,

receiving great advantages, profits and benefits there-

from.

-2vJL.

Your orators further show unto your Honors that

all the Combination Soil-Pipe Drainage and Venting

Fittings and practically all the Sanitary Drainage

and Vent Fittings manufactured, sold or used by

your orators since the da}^ and date of the grant, is-

suance and deliverance of the said respective letters

patent No. 635,619 and 788,803, or manufactured,

used or sold by either of them have been marked with

the word ^^ patented,'' together with the day and date

of the grant and issuance of said respective letters
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patent; and your orators further show unto your
Honors that the said defendant has been notified

prior to the filing of this bill of complaint, of your ora-

tors' rights under said respective letters patent, and
have been prior to the commencement of said infring-

ing and unlawful acts notified that the acts of the

defendant hereinafter referred to in making, using

and vending to others to be used Combination Soil-

pipe Drainage and Venting Fittings or Sanitary

Drainage and Vent Fittings, embodying and contain-

ing said respective inventions set forth and named
in said respective letters patent, are in violation and

infringement of the exclusive rights granted and se-

cured under said letters patent, and said defendant

has been requested to refrain and desist therefrom,

but has refused so to do.

XII.

Your orators further show unto vour Honors that

since the grant, issuance and delivery of said letters

patent to your orators and your orators' assignor, as

set forth, the defendant, well knowing the facts here-

inbefore set forth and having full knowledge of the

rights of your orators in the premises, and against

the will of your orators, without the license or au-

thority of your orators, or of either of your orators,

aforesaid, and in violation of said exclusive rights

and liberties granted and secured by said respective

letters patent, has at divers times on and since, to

wit, September, 1904, and is now within the Southern

District of California, aforesaid, constructing and
using, and causing to be constructed and used, Fit-
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tings, containing* and embodying the respective in-

ventions and improvements set forth, described and
claimed in said letters patent No. 635,619 and 788,803

aforesaid, and intends and threatens to continue so

to do, but as to how many, or to what extent exactly,
your orators do not know and have not been in-

formed, but pray discovery; that, by reason of said

violation and infringement of the exclusive rights

of your orators under the said letters patent by the

said defendant, your orators have been and are be-

ing deprived of large profits and advantages which

might and otlierwise would accrue to the benefit of

your orators, and the said wrongful infringement

acts of the defendant have been and are now causing

your orators great and irreparable damage.

XIII.

That for the wrongs and injuries herein com-

plained of your orators have no plain, speedy or ad-

equate remedy at law, and forasmuch as your orator

is without remedy save in a Court of Equity where

matters of this kind are properly cognizable and re-

kivable.

To the end, therefore, that the defendant may, if

he can, sliow^ why your orators should not have the

relief hereby prayed, and make full disclosure and

discovery of all the matters aforesaid, according to

the best and utmost of his knowledge, remembrance,

information and belief, full, true, direct and perfect

answer make to all and singular the matters herein-

before stated and charged, but not under oath, an

answer luider oath hereby being expressly waived.
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XIV.

And that the defendant mav be decreed to account

for and pa.y over unto your orators, the i)rofits thus

unlawfully derived from the violation of vour or-

ators' rights and damages sustained by your orators

by reason of such violation and infringement of your

orators' rights, and be restrained from any further

violation of said rights, your orators pray that your

Honors ma}^ grant a writ of injunction issuing out

of and under the seal of this Honorable Court, per-

petually enjoining and restraining the said defend-

ant Fred B. Morton, his agents, servants, attorneys

and workmen, and each and every of them, from any

further construction, sale or use in any manner, of

said respective patented improvements, or any part

thereof, in violation of your orators' rights as afore-

said; and that the fittings now in the possession or

use of the said defendant or under his control may
be destroyed under order of this Court; and that

your Honors upon the rendering of the decree above

prayed may assess or cause to be assessed, in addi-

tion to the profits to be accounted for, as aforesaid,

the damages your orators have sustained by reason

of such infringement, and that your Honors may in-

crease the actual damages so assessed to a sum equal

to three times the amount of such assessment under

the circumstances of the willful and unjust infringe-

ment of said resp^ondent as herein set forth; and

your orators further pray that a provisional or pre-

liminary injunction be issued out of and under the

seal of this Honorable Court, enjoining and restrain-
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ing the said defendant, Fred B. Morton, during the

pendenc}'^ of this suit, from any further infringement

of said letters patent, and for such other and further

relief as the equity of the case may require and to

3^our Ilorors may seem meet

May it please your Honors to grant unto your or-

ators, not only a writ of injunction conformable to

the prayer of this bill of complaint, but also a writ

of subpoena of the United States of America, di-

rected to the said Fred B. Morton, commanding him

on a day certain to appear and answer unto this bill

of complaint and abide and x3erform such order and

decree in the premises as the Court may deem proper

and be required by the principles of equity and good

cowcience.

FRANK WALKER.
REESE LLEWELLYN.

FREDERICK S. LYON,
TOWNSEND, LYON, HACKLEY & KNIGHT,

Solicitors and of Counsel for Complainants,

504-507 Merchants Trust Co. Bldg., Los

Angeles, California.



14 Fred B. Morton vs.

hi the Circuit Court of the United States^ in and for

the Ninth Circuit, Southern District of Cali-

fornia, Southern Division.

IN EQUITY.

FEANK WALKER and REESE LLEWELLYN,
Complainants,

vs.

FRED B. MORTON,
Defendant.

Answer.

To tlie Honorable, the Jndges of the Circuit Court

of tlie United States in and for the Ninth Cir-

cuit, Southern District of California, Southern

Division :

The above-named defendant, answering the com-

plaint of the plaintijffs, Frank W^alker and Reese

Llewellyn, above named, avers that he has never been

informed, except by said complaint, whether plain-

tiffs, Frank W^alker and Reese Llewellyn are citizens

of the United States, and of the State of Ccilifornia

;

and residents and inhabitants of the Southern Dis-

trict, Southern Division of California, and has no

information or belief upon the subject sufficient to

enable him to answer that allegation of the complaint,

and on that ground he denies the same.

I.

Defendant answering paragraph one of the plain-

tiffs' complaint, denies that theretofore and prior to

the 6th day of April, 1899, that the plaintiff, Frank
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Walker, was the orii^inal or first or sole inventor or

discoverer of the so-called new and useful invention,

that is to say: the Combination Soil-Pipe Drainage

and Venting Fittings, not known or used V>y others

before his invention or discovery thereof, or pat-

ented or described in any printed publication in the

United States of America, or any foreign country,

before his invention or discoverv, for more than tv/o

years prior to his application for letters patent there-

on in the United States of America, or in public use

or on sale in the United States of America for more

than two years prior to said application for letters

patent therefor, and not abandoned.

II.

Defendant answering paragraph two of the plain-

tiffs' complaint, alleges that he has never been in-

formed, except by said complaint, whether the plain-

tiff, Frank Walker, so being the alleged original,

first and sole inventor of said Combination Soil-Pipc

Drainage and Venting Fittings, heretofore, to wit,

on the 6th day of Aj^ril, 1899, made ai)plication in

w^riting in due form of law, to the Commissioner of

Patents, in accordance with the then exisitug laws of

the United States in such case made and provided,

and complied in all respects with the conditions and

requirements of said law, and therefore, on that

ground, denies the same.

III.

Defendant answering paragraph three of the plain-

tiffs ' complaint, alleges that he has never been in-

formed, except by said complaint, whether all the
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requirements of the then existing law and of the rules

of the United States Patent Office in such case made
and provided, have been fully complied with, and

whether, upon due pro(.x^cdings had in said United

States Patent Office, in full accordance with the then

existing laws and rules of the United States Patent

Office relating to the grant and issuance of letters

Ijatent for inventions, and whether, after due ex-

amination made by the Commissioner of Patents as

to the novelty and patentability of said invention,

as required by law, and whether the aforesaid inven-

tion or imx)rovements in Combination Soil-Pipe

Drainage and Venting Fittings have been found by

the Commissioner of Patents to be novel and pat-

entable under said law and the rules of said United

States Patent Office, and whether, on the 24th day of

October, 1899, letters patent of the United States

No. 635,619, signed, sealed and executed in due form

of law, and bearing date the dav and vear aforesaid,

were granted, issued and delivered by the Commis-

sioner of Patents of the United States, to the said

plaintiff, Frank Walker, his heir, legal representa-

tives and assigns, under the seal of the Patent Office

of the United States, signed by the Secretary of the

Interior, and countersigned by the Commissioner of

Patents, v/hereby there was granted and secured to

the said plaintiff, Frank Walker, his heirs, legal

representatives and assigns, for the term of seventeen

years from and after the said 24th day of October,

1899, the sole and exclusive right and liberty of mak-

ing, using and vending to others to be used, the said
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Combination Soil-Pipe Drainage and Venting Fit-

ting, in and tlirougiiont the United States of America

and the territories tliereof, and therefore, on that

gromid, denies the same.

IV.

Defendant answering paragraph four of the plain-

tiffs' complaint, alleges that he has never been in-

formed, except b}^ said complaint, whether by an in-

strument in writing bearing date, to wit, the ....

day of August, 1904, the said plaintitf , Frank Wal-

ker, sold, assigned, transferred and set over unto the

said plaintiff Reese Llewellyn an undivided one-half

part of the full and exclusive right, title and in-

terest in and to the said letters patent of the United

States No. 635,619, for to and in the State of Cali-

fornia, and an undivided two-fifths part of the full

and exclusive right, title and interest therein and

thereto in all other States and territories of the

United States, and in and to and including all rights

to bring suit for all infringements or violations of

said letters patent, or the rights and privileges there-

by granted and secured prior to the date of said as-

sigmnent, and whether said assignment or instru-

ment in writing was on October 24th, 1904, duly re-

corded in the United States Patent Office, in Liber

X-70, page 72 of Transfers of Patents, and whethei*

said plaintiffs are now and ever since have been the

joint and exclusive owners of said letters patent and

of all the rights and privileges thereby granted and

secured, and therefore, on that ground, denies the

same.
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V.

Defendant answering jjaragraph five of the plain-

tiffs' complaint, alleges that he has never been in-

formed, except by said complaint, whether hereto-

fore and prior to the 9th day of January, 1905, said

plaintiff*, Frank Walker, was the original, first and

sole inventor of certain new and useful Sanitary

Drainage and Vent Fitting not known or used by

others before his in^-ention or discovery thereof, or

patented or described in any printed publication in

the United States of America or any foreign country,

before his invention or discover,y thereof, for more

than two years prior to his api)lication for letters pat-

ent thereon in the United States of America, or in

public use or on sale in the United States of America

for more than two years prior to said application for

letters patent therefor, and not abandoned, and

therefore, on that ground, denies the same.

VI.

Defendant answering paragraph six of the plain-

tiff's' complaint, alleges that he has never been in-

formed, except by plaintiffs' complaint, whether said

plaintiff, Frank Walker, so being the alleged original,

first and sole inventor of said Sanitary Drainage and

Vent Fitting heretofore, to wit, on the 9th day of

January, 1905, made application in writing in due

forni of law, to the Commissioner of Patents, in ac-

cordance with the then existing laws of the United

States in such case made and provided, and whether

he has complied in all respects with the conditions

and requirements of said Uiw, and therefore, on that

ground, denies the same.
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VII.

Defendant answering paragraph seven of the plain-

tiffs' complaint, alleges that he has never been in-

formed, except by plaintiffs' complaint, whether all

the requirements of the then existing law and of the

rules of the United States Patent Office in such case

made and provided have been fvilly complied with,

and wdiether, upon due proceedings had in said

United States Patent Office, in full accordance with

the then existing laws and rules of the United States

Patent OfBce relating to the grant and issuance of

letters patent for inventions, and whether, after due

examination made by the Coimnissioner of Patents

as to the novelty and patentability of the said inven-

tion, as required b}^ law, and W'hether the aforesaid

invention or improvements in Sanitary Drainage and

Vent Pitting have been found by the Commissioner

of Patents to be novel and patentable under said law

and the rules of said United States Patent Office, and

whether on the 2d day of May, 1905, letters patent

of the United States No. 788,803, signed, sealed and

executed in due form of law, and bearing the day and

year aforesaid, were granted, issued and delivered

by the Commissioner of Patents of the United States,

to said plaintiff, Frank Walker, his heirs, legal repre-

sentatives and assigns, under the seal of the Patent

Office of the United States, signed by the Sccret(?ry

of the Interior, and countersigned by the Commis-

sioner of Patents, whereby there was granted and se-

cured to said plaintiff, Frank Walker, his heirs, legal

representatives and assigns, for the term of seventeen
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years from and after the said 2d day of May, 1905,

the sole and exclusive right and liberty of making,

using and vending to others to be used, the said Sani-

taiy Drainage and Vent Fitting, in and throughout

the United States of America and the territories

thereof, and therefore, on that ground, denies the

same.

VIII.

Defendant answering paragraph eight of the plain-

tiffs ' complaint, alleges that he has never been in-

formed, except b}^ said complaint, whether by an in-

strument in writing bearing date, to wit, the 2d day of

January, 1906, said plaintiff, Frank Walker, sold,

assigned, transferred and set over unto said plaintiff*,

Reese Llewelh'n, an undivided one-half part of the

full and exclusive right, title and interest in and to

the said letters patent of the United States if 788,803,

aforesaid, for to and in the State of California, and

an undivided two-fifths part of the full and exclusive

right, title and interest therein and thereto in all other

States and territories of the United States, and in

and to and including all rights to bring suit for all

infringements or violations of said letters patent or

the rights and privileges thereby granted and secured

prior to the date of said assignment, and whether said

plaintiff's are now and ever since have been the joint

and exclusive owners of said letters patent and of all

the rights and privileges thereby granted and secured,

and therefore, on that ground, denies the same.

IX.

Defendant answering paragraph nine of said plain-
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tiffs' complaint, denies that the inventions set forth,

described and claimed in said respective letters pat-

ent No. 635,619 and 788,803, aforesaid are capable of

embodiment and conjoint use in one and the same

device, and denies that they are so embodied and con-

jointly used in each of the devices manufactured,

used and sold by the defendant, as set forth in plain-

tiffs' complaint.

X.

Defendant answering paragrajjh ten of said plain-

tiffs' complaint, denies that the said exclusive rights

and liberties ojranted and secured bv and under said

letters patent 635,619 and 788,803 have been generally

respected and acknowledged, and the validity of said

letters patent, and of each thereof, have been gen-

erally acquiesced in, save for the alleged infringement

thereof by the defendant therein named, and denies

that said plaintiffs have since the date of the respect-

tive grant and issuance of said respective letters pat-

ent No. 635,619 and 788,803 enjoj^ed and possessed the

exclusive right and liberty of making, using and

vending to others the said invention or improvements

in Combination Soil-Pipe Drainage and Venting Fit-

tings and Sanitary Drainage and Vent Fittings, and

denies that but for the alleged wrongful and unlaw-

ful acts of the defendant named herein, said plaintiffs

would now be in the exclusive possession and enjoy-

ment of the exclusive right and liberty of so making,

using and vending to others to be used, the said in-

ventions and improvements and each thereof; and

denies that the said exclusive right and liberty of
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making, using and vending the said patented inven-

tions and improvements and each thereof is of great

value and advantage to these complainants; and de-

nies that but for the alleged wrongful and unlawful

acts of the defendant named herein, w^ould now be re-

ceiving great advantages, profits and benefits there-

from.

XL
Defendant answering paragraph eleven of said

plaintiffs' complaint, denies that all the Combination

Soil-Pipe Drainage and Venting Fittings and prac-

tically all the Sanitary Drainage and Vent Fittings

manufactured, sold or used b}^ the plaintiffs since the

day and date of the grant, issuance and deliverance

of the said respective letters patent No. 635,619 and

788,803, or manufactured, used or sold by cither of

them have been marked with the word ^^patented,"

together with the day and date of the grant and is-

suance of said respective letters patent; and denies

that this defendant has been notified prior to the filing

of the plaintiffs' bill of complaint herein, of plain-

tiffs' right under said respective letters patent; and

denies that the plaintiffs had any right under the

said letters patent ; and denies that j)rior to the com-

mencement of the alleged infringement and unlawful

acts, that this defendant was notified that all acts of

this defendant, hereinafter referred to, in making,

using and vending to others to be used Combination

Soil-Pipe Drainage and Venting Fittings or Sanitary

Drainage and Vent Fittings, embodying and contain-

ing said alleged respective inventions set forth and
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named in said letters patent, were in violation and

infringement of the alleged exclusive rights granted

and secured under said lettei's patent ; and denies that

this defendant has been requested to refrain and de-

sist therefrom, and has refused so to do.

And further answering paragraph eleven of the

said plaintiifs' complaint, the said defendant alleges

the facts to be that the said plaintiffs have no exclu-

sive rights under said respective letters patent re-

ferred to in said paragraph, and denies that he has

in any way or manner violated or infringed upon

any right of any kind or character that the said

plaintiif had in and to said letters patent as de-

scribed in said paragraph.

XII.

Defendant answering paragraph twelve of the

plaintiffs' complaint, denies that since the grant, is-

suance and delivery of any letters patent to the plain-

tiffs, that the defendant had anv knowled2:e of the

facts set forth ; denies that he had any knowledge of

the rights of the plaintiffs in the premises, or against

their will, or without a license or authority of the

plaintiffs, or either of them, or in violation of the ex-

clusive rights and liberties, or any rights and liberties

granted or secured b}^ any letters patent ; and denies

that he has at any time on or before or since, Sep-

tember, 1901, or that he now is, or ever has been,

within the Southern District of California, or at any

other time or place, constructing and using, or caus-

ing to be constructed and used, an^^ fittings contain-

ing and embodying the respective inventions and im-
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provements set forth and described and claimed in

said letters patent Nos. 635,619 and 788,803 ; and de-

nies that he intends or threatens to continue so to do,

or that he has ever used or intended to use any fit-

tings embodying the respective inventions of said

letters patent, or that he has violated or infringed

upon the exclusive rights of plaintiffs, or upon any

rights of them at all under said letters patent,

or that by reason of any fittings used, made or

manufactured by this defendant, that the plain-

tiifs are being deprived of large profits and ad-

vantages, or that they are being deprived of profits

or advantages at all, or that plaintiffs might have

large profits, or any profits at all accrue to their bene-

fit by reason of any infringement or act of the de-

fendant, or that the defendant is causing the plain-

tiffs great and irreparable damage, or that he is caus-

ing them damages at all.

Defendant further answering the plaintiffs' com-

plaint alleges that the pretended improvement and

new discovery for fittings as set out in said com-

plaint, and as mentioned in said letters patent there-

in referred to, was not new when produced by said

plaintiff, but was known and previously patented

and described in printed publication prior to the al-

leged invention thereof by the said plaintiff's, that is

to say : the said fittings were patented previously in

and by the following letters patent of the United

States of America, No. 577,793, A. C. Stewart, Feb-

ruary 23, 1897, and said letters patent referred to and
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said fittings were previously patented by said A. C.

Stewart, in the United States in the year 1885, the

exact date of which is unknown to defendant, but

which he prays leave to insert upon being informed

of the date.

Defendant further answering, avers that he is in-

formed and believes that the said A. C. Stewart and a

number of other persons whose names are unknown

to the defendant had previous knowledge for more

than two years of substantially the same fittings pat

ented by said plaintiffs prior to the alleged discovery

and invention thereof by said plaintiff, and that de-

fendant himself used substantially the thing pat-

ented, in the County of Los Angeles, State of Cali-

fornia, and elsewhere, previous to the issuing of the

letters patent to said plaintiffs ; and aver on informa-

tion and belief, that an ai3paratus, substantially iden-

tical with the fittings alleged to be invented by said

plaintiff, was known and generally used throughout

the country for more than two years previous to the

application for the letters patent referred to in plain-

tiffs' complaint, and that said improvements were

known and used by others in this country for more

than two years, and were described in other printed

publications in this and other countries for more

than two years prior to the alleged invention thereof

by said plaintiff, the names and residences of said

certain other persons having such prior knowledge,

and making such prior use, are at present unknown

to the defendant, and therefore prays your Honors

that so soon as thev mav reasona])lv obtain informa-
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tion sufficient to set forth those matters in detail thev

may be permitted to do so, by amended answer or

otherwise as to your Honors shall seem meet.

Wherefore, this defendant prays to be hence dis-

missed with his reasonable costs in this behalf in-

curred.

ELMER I. MOODY and

C. M. SIMPSON,
Solicitors for Defendant.

[Endorsed]: No. 1232. In the U, S. Circuit

Court of the Ninth Circuit, Southern District of

, Southern Division. Frank Walker et al.,

Plaintiff, vs. Fred B. Morton, Defendant. Answer

to Bill of Complaint in Equity. Filed Apr. 2, 1906.

Wm. M. Van Dyke, Clerk. Chas. N. Williams,

Deputy. C. M. Simpson, Elmer I. Moody, Attorney

At Law, Suite 205-206 Slavin Bldg., Pasadena, Cal.

Solicitors for Defendant.

Circtdt Court of the United States, in and for the

Ninth Circuit, Southern District of California.

IN EQUITY—No. 1232.

FRANK WALKER and REESE LLEWELLYN,
Complainants,

vs.

FRED B. MORTON,
Defendant.

Interlocutory Decree.

This cause having come on to be heard, upon the

pleadings, proceedings and proofs herein, filed on be-
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half of both parties and after hearing Frederick S.

Lyon, Esq., counsel for complainants, and George E.

Harpham, Esq., counsel for defendant, and after

due proceedings had, it is, upon consideration, or-

dered, adjudged and decreed as follows

:

I.

That letters patent of the Unitc^d States Number

635,619 issued to Prank Walker on the 24th day of

October, 1899, for Combination Soil-Pipe Drainage

and Venting Fittings are good and valid in law, par-

ticularly as to the third and fifth claims thereof,

which are as follows:

3. A drainage and venting fitting comprising a

soil-pipe member; a vent-pipe member connected

therewith; a lateral drainage-discharge arranged to

discharge into the drainage and vent-pipe member,

and an inclined deflector arranged inside of the

drainage and vent-pipe member above and over the

lateral drainage-discharge to direct the water down-

wardly.

5. A drainage and venting pipe j^rovided in its

length with an enlargement; a lateral drainage—re-

ceiving opening or openings in the enlargement ; and

inclined deflectors projecting out from the wall of

the enlargement over such openings, the lower ends

of said deflectors extending out beyond the inner wall

of the pipe, whereby the incoming stream has a free

outlet and is directed downwardly into the pipe, sub-

stantially as described.

II.

That the said Frank Walker was the first true and

original inventor of the invention and improvement
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described and claimed in said letters patent and par-

ticvdarly recited in the said third and fifth claims

thereof, and that the said invention was not known

or used by others before said Frank Walker's in-

vention or discovery thereof, or patented or described

in any printed publication in the United States of

America or anv foreim countrv before said Frank

Walker's invention or discovery thereof, or more

than two years prior to said Frank Walker's appli-

cation for letters patent thereon in the United States

of America or in public use or on sale in the United

States of America for more than two years prior to

Frank Walker's said application for letters patent

therefor, and not abandoned.

III.

That the letters patent of the United States issued

to Frank Walker on the second dav of Mav, 1905,

for Sanitary Drainage and Vent Fittings Number

788,803, are good and valid in law, particularly as to

the first, second, sixth and seventh claims thereof,

which are as follows

:

1. A double drainage-fitting consisting of a soil-

pipe section having a central chamber with lateral

downwardly-curved inlet branches, the upper side of

said branches terminating inside the chamber in de-

flectors at a point which is lower than the center of

the inlets of the drainage branches.

2. A drainage and ventilating fitting comprising

a tubular body with a main chamber provided with

lateral drainage branches extending thereinto, de-

flectors extending downwardly from the respective

lateral branches into the main chamber, and a vent-
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chamber commuiiicating with the main chamber be-

low the deflectors.

6. A double drainage-fitting consisting of a soil-

pipe section having a main chamber having inlet and

outlet portions at top and bottom, curved drainage

branches leading obliquely downward into said drain-

age-chamber, the upper walls of the branches termin-

ating in deflectors extending obliquely inward and

downward from the drainage branches into the main

chamber, and a vent-pipe opening into tlie main

chamber between said deflectors.

7. A double drainage-fitting consisting of a soil-

pij)e section having a central chamber with lateral

downwardlj^-curved inlet branches, the upper side of

said branches terminating inside the chamber in de-

flectors at a point which is lower than the center of

the inlets of the drainage branches and a hub extend-

ing outwardly from the fitting for the purpose stated.

IV.

That the said Prank Walker was the first true and

original inventor of the invention and improvement

described and claimed in said letters patent number

788,803, and particularly recited in the first, second,

sixth and seventh claims thereof, and that the said

invention was not known or used by others before

said Frank Walker's invention or discovery thereof

or patented or described in any printed publication

in the United States of ximerica or any foreign coun-

try before said Frank Walker's invention or dis-

covery thereof or more than two years prior to said

Frank Walker's application for letters patent there-

on in the United States of America or in public use
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or on sale in the United States of America for more

than two years prior to said Frank Walker's said

application for letters patent therefor and not

abandoned.

V.

The complainants, Frank Walker and Reese

Llewellyn, are the lawful owners of said letters pat-

ent Numbers 635,619 and 788,803 as set forth in the

Bill of Complaint.

vr.

That the defendant, Fred B. Morton, has infringed

upon the said letters patent and upon each of the said

letters patent, and particularly the third and fifth

claims of said letters patent Number 635,619 and

claims one, two, six and seven of said letters patent

Number 788,803, and upon the exclusive rights of the

comi^lainants under the same, b}" the manufacture,

use and sale of fittings like Complainants' Exhibit

VII.

That the (complainants recover of the defendant

the profits, gains and advantages which the said de-

fendant has derived, received or made, by reason of

said infringement of said third and fifth claims of

said letters patent Numbers 635,619, and said first,

second, sixth and seventh claims of said letters patent

Number 788,803, or that the complainants do recover

of the said defendant any and all damages which the

complainants have sustained or shall sustain by

reason of said infringement by the defendant.

VIII.

And it is hereby referred to Lynn Helm, Esq., as
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the Master of this Court, who is appointed, pro hac

vice, to take and state the account of said gains, prof-

its and advantages and to assess such damages and

to report thereon with all convenient s])eed ; and the

defendant, Fred B. Mort/on, his attorneys, clerks,

servants, agents, associates and workmen, are hereby

directed and required to attend before said Master

from time to time as required, and to produce be-

fore him such books, pai)ers, vouchers and docu-

ments, and to submit to such oral examination as the

Master may require.

IX.

That a perpetual injunction issue out of and under

the seal of this Court, directed to the said defendant,

Fred B. Morton, his attorneys, agents, servants,

w^orkmen and associates, enjoining and restraining

them and each of them from directlv or indirectlv

making or causing to be made, using or causing to

be used, or vending to others to be used, in any man-

ner, any articles , devices, or fittings, containing, em-

bodying or emplojdng the said inventions or improve-

ments granted by the said letters patent, or either

thereof, and particularly claimed in the third and

fifth claims of said letters patent Number 635,619 as

above quoted, and particularly claimed in the first,

second, sixth and seventh claims of said letters patent

Number 788,803, or any fitting capable of being com-

bined or adapted to be used in infringement of said

claims or either thereof, or infringing upon or violat-

ing the said letters patent or either thereof in any
manner whatsoever.
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X.

That the complainants do recover of the defendant

their costs and disbursements of this suit to be taxed,

and that the question of increase of damages and of

further questions be reserved until the coming in of

the Master's report.

Dated Los Angeles, California, March 25th, 1907.

Costs taxed at $99.02/100.

By the Court.

OLIN WELLBORN,
District Judge.

Decree entered and recorded March 25, 1907.

WM. M. VAN DYKE,
Clerk.

By Chas. N. Williams,

Deputy Clerk.

[Endorsed] : No. 1232. United States Circuit

Court, Southern District of California, Southern Di-

vision. Prank Walker and Reese Llewellvn, Com-

plainants, vs. Fred B. Morton, Defendant. In

Equity. Interlocutory Decree. Piled Mar. 25, 1907.

Wm. M. Van Dyke, Clerk. Chas. N. Williams,

Dejouty. Prederick S. Lyon, Townsend, L^^on,

Hackley & Knight, 504-7 Merchants Trust Bldg.,

Los Angeles, Cal., Solicitor for Complainants.

Clerk's Certificate to Enrolled Papers.

Whereupon, said bill of complaint, subpoena, an-

swer, replication, and said interlocutory decree are

hereto annexed, said intei'locutorv decree beinG;- dulv
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signed, filed, and enrolled, pursuant to the yjractice of

said Circuit Court.

[Seal] Attest, ete. WM. M. VAN DYKE,
Clerk.

By Chas. N. Williams,

Deputy Clerk.

[Endorsed] : No. 1232. In the Circuit Court of

the United States, Ninth Judicial Circuit, for the

Southern District of California. Southern Division.

Frank Walker and Reese Llewellyn vs. Fred B. Mor-

ton. Enrolled Papers. Filed March 25th, 1907.

Wm. M. Van Dvke, Clerk. Bv Chas. N. Williams,

Deputy Clerk. Recorded Decree. Register Book

No. 3. Page 224.

In the Circuit Court of the United States, Ninth Cir-

cuit, Southern District of California, Southern

Division.

IN EQUITY—No. 1232.

FRANK WALKER ^nd REESE LEWELLYN,
Complainants,

vs.

FRED B. MORTON,
Defendant.

Defendant's Motion to Correct and Amend Decree.

Now comes defendant and moves the Court that the

decree and judgment heretofore entered in the above-

entitled action be corrected and amended by striking

out paragraphs 7 and 8 and all of clause 10 after

*' taxed/' on the ground that as to said matters the
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decree was not warranted by the plcadin^i^s and testi-

mony.

Said motion wall be made on the pleadings, the

depositions and the minutes of the Court.

G. E. HARPHAM,
Solicitor for Defendant.

Complainants and their solicitor will take notice

that I shall present the foregoing motion to have the

decree amended to the Court for decision on Mon-

day, April 15th, 1907, upon the opening of the court

on that day or as soon thereafter as counsel can be

heard.

G. E. HARPHAM,
Solicitor for Defendant.

[Endorsed]: No. 1232. United States Circuit

Court, Southern District of California, Southern Di-

vision. Frank Walker & Reese Llewellyn, Com-

plainants, vs. Fred B. Morton, Defendant. Motion

to Correct Deccee. Filed Apr. 11, 1907. Wm. M.

Van Dyke, Clerk. Chas. N. Williams, Deputy. G.

E. Harpham, Solicitor for Defendant.
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At a stated term, to wit, the January Term, A. D.

1907, of the Circuit Court of the United States

of America, of the Ninth Judicial Circuit, in and

for the Southern District of California, South-

ern Division, held at the courtroom, in the city

of Los Angeles, on Monda^y, the third day of

June, in the year of our Lord one thousand nine

hundred and scA^en: Present: The Honorable

OLIN WELLBORN, District Judge.

No. 1232.

FRANK WALKER and REESE LLEWELLYN,
Complainants,

vs.

FRED B. MORTON,
!^

:

' Defendant.

Order Correcting and Amending Decree, etc.

This cause coming on this day to be heard on de-

fendant's motion to correct and amend the decree en-

tered herein, and also to be heard on defendant's mo-

tion for a rehearing herein; Frederick S. Lyon, Esq.,

appearing as counsel for complainants, and George E.

Harpham, Esq., appearing as counsel for defendant

and said motion to correct the decree having been pre-

sented to the Court by counsel for the respective par-

ties, it is now by the Court ordered, with the consent

of Frederick S. Lyon, Esq., of counsel for defendant,

that the decree and judgment heretofore entered in

said cause be, and the same hereby is corrected and

amended by striking out paragraphs 7 and 8, and all
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of clause 10 after ^* taxed"; and said motion for a re-

hearing having been presented to tlie Court by coun-

sel for defendant, and objected to by counsel for com-

plainant, it is now by the Court ordered that said

matter be, and the same hereby is continued until

Monday, June 10, 1907, at 10:30 o'clock A. M., with

leave to defendant to amend his ])etition for a re-

hearing.

In the Circuit Court of the United States, Ninth Jn-

dieial Circuit, Southern District of California,

Southern Division,

No. 1232.

FRANK WALKER and REESE LLEWELLYN,
Complainants,

vs.

FRED B. MORTON,
Defendant.

On the 26th day of November, 1907, a hnal decree

in accordance with the order of the Court theretofore

made and entered herein, was signed, filed, entered

and recorded herein, and is hereto annexed.
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In the United States Cireuit Court, for the Ninth

Circtdt, Southern District of California, South'

em Division.

In EQUITY—No. 1232,

REESE LEWELLYN and PRANK WALKER,
Complainants,

vs.

FRED B. MORTON,
Defendant.

Final Decree.

At a stated term of the above-entitled Court, to wit,

the July term, 1907, held at the courtroom thereof, in

the city and county of Los Angeles, State of Califor-

nia, on the 26th day of November, 1907—present,

Hon. Olin Wellborn, District Judge, presiding:

Be it remembered that this cause came on regu-

larly to be heard, and on March 25th, 1907, an inter-

locutor}^ decree was entered, decreeing that complain-

ants recover of defendant the profits which he had

made by reason of such infringement, and referring

the cause to Lynn Helm, as special Master to take

an accounting and make a report to the Court of

same; and on defendant's motion said interlocutory

decree was, by order of the Court, amended on June

3d, 1907, by striking out thereof the clause awarding

dam^mges or ]n'ofits and for said reference.

Vs^herefore it is now ordered that said interlocu-

tory decree as amended be, and the same is, made

final, and that a perpetual injunction issue out of
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and under the seal of this Court, directed to the said

defendant, Fred B. Morton, his attorneys, agents,

servants, workmen and associates, enjoining and re-

straining them, and each of them, from directly or

indirectly making or causing to be made, using or

causing to be used, or vending to others to be used, in

any manner, any articles, devices, or fittings, contain-

ing, embodying or employing the said invention or

improvements granted by the said Letters Patent, or

either thereof, and particularly claimed in the third

and fifth claims of said letters patent No. 635,619, as

above quoted and particularly claimed in the first,

second, sixth and seventh claims of said letters patent

No. 788,803, or any fitting capable of being combined

or adaiDted to be used in infringement of said claims

or either thereof, or infringing upon or violating the

said letters patent or either thereof in any manner

whatsoever.

It is further ordered that complainants do recover

of and from defendant the sum of $1.00 as nominal

damages for said infringement, and their costs in-

curred since the entry of said interlocutory decree to

be taxed.

By the Court

:

OLIN WELLBORN,
District Judge.

Decree entered and recorded November 26th, 907.

WM. M. VAN DYKE,
Clerk.

By Chas. N. Williams,

Deputy Clerk.
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[Endorsed] : No. 1232. U. S. Circuit Court, Ninth

Circuit, Southern District of California, Southern

Division. Reese Llewellyn and Frank Walker, Com-

plainants, vs. Fred B. Morton, Defendant. Final

Decree. Filed Nov. 26, 1907. Wm. M. Van Dyke,

Clerk. Chas. N. Williams, Deputy.

Clerk's Certificate to Enrollment of Pinal Decree.

Whereupon, said final decree is hereto annexed;

said final decree being duly signed, filed and enrolled

pursuant to the practice of said Circuit Court.

Attest, etc.

[Seal] WM. M. VAN DYKE,
Clerk.

By Chas. N. Williams,

Deputy Clerk.

[Endorsed] : No. 1232. In the Circuit Court of

the United States, Ninth Judicial Circuit, for the

Southern District of California, Southern Division.

Frank Walker and Eeese Llewellyn vs. Fred B. [Mor-

ton. Enrolled Papers. Filed November 26th, 1907.

Wm. M. Van Dyke, Clerk. By Chas. N. Williams,

Deputy Clerk. Eecorded Decree. Register Book

No.3, Page 248.
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In the Circuit Court of the United States, in and for

the Ninth Circuit, Southern District of Califor-

nia. Southern Division.

IN EQUITY.
FRANK WALKER and REESE LLEWELLYN,

Complainants,

TS.

FRED B. MORTON,
Defendant.

Depositions on Behalf of Complainants.

Proofs on final hearing, taken on behalf of com-

plainants in the above-entitled snit, at the office of

Townsend, Lyon, Hackley and Kniji^ht, 504 Mer-

chants Trust Company Building, Los Angeles, Cali-

fornia, before Frank L. A. Graham, Notary Publi(i

in and for Los Angeles County, California, commenc-

ing at 10:00 A. M. Saturday, June 23, 1906, pursu-

ant to attached notice.

Present: Frederick S. Lyon, on behalf of com-

plainants; Elmer L Moody, on behalf of defendant;

and defendant, Fred B. Morton, personally.

AVhereupon the following pro('eedings were had:
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Deposition of Frank Walker on Behalf of Com-

plainants.

FRANK WALKER, called on behalf of the com-

plainants, being first duly sworn according to law,

deposes and says as follows

:

Direct Examination by Mr. LYON.
Q. 1. Please state your name, age, occupation

and residence.

A. Prank Walker; age 64; residence, 748 W. 1st,

Los Angeles ; occupation, retired contractor.

Q. 2. Are you the Frank Walker named in letters

patent of the United States Nos. 635,619 and 788,803?

A. I am.

Q. 3. You are one of the complainants in this ac-

tion? A. I am.

Mr. LYON.—We offer in evidence original letters

patent Nos. 635,619, dated October 24, 1899, as Ex-

hibit "A.'\

We offer in evidence original letters patent No.

788,803, dated May 2, 1905, as Exhibit ^^B."

We offer in evidence assignment bearing date Oc-

tober 13, 1904, as Exhibit ^^C."

We offer in evidence assignment dated Januar.y 2,

1906, as Exhibit 'VD."

Q. 4. State whether or not you have ever manu-

factured or sold any combination soil-pipe, drainage

and venting fittings embodying the construction set

forth in letters patent No. 635,619, Exhibit "A,''

A. 1 have.



42 Fred B, Morton vs,

(Deposition of Frank Walker.)

Q. 5. Have you any of those fittings that you can

produce ?

A. I have. This is one. (Witness produces fit-

ting.)

Mr. LYON.—We offer the fitting last produced by

the witness in evidence as Complainant's Exhibit

Q. 6. Have you manufactured or sold any sani-

tary drainage and vent fittings embodying the con-

struction described and set forth in letters patent No.

788,803, Exhibit ^ ^B '

' ? A. I have.

Q. 7. Can you produce a fitting embodying such

construction ?

A. I can. This one embodies it. (Pointing to

Complainants' Exhibit '^E.")

Q. 8. How many fittings embodying this con-

struction as set forth in Exhibit ^'E" have you manu-

factured and sold?

A. I could not tell exactly—probably $3,000 dol-

lars' worth, under Exhibit ^^B," and approximately

$27,000 dollars' worth under Exhibit ^^A."

Q. 9. To what extent have the fittings which you

last referred to, as being manufactured vmder Ex-

hibit ' ^ A, " been used ?

A. They have been used quite extensively, and

have superseded the old style double fittings. I am
also sending them up to Portland, Victoria, San

Francisco, and San Jose.

Q. 10. To what special use, if any, is this fitting

like Exhibit '*E" particularly adapted?
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(Deposition of Frank Walker.)

A. They are adapted for going in thin x)artitions

where double sanitary fitting is required.

Q. 11. What do vou mean in your last answer by

the term ''double sanitary" as applied to fittings?

A. The ordinary double sanitary T, if put in the

building in a double house, and one house should be-

come vacant, the drainage from the other house would

flow over and have a tendency to fill up the drainage

of the other fitting, causing material to lodge thereon,

which would decompose and generate much more

sewer gas than with my fittings.

Q. 12. How is this prevented in the fittings shown

in the two patents Exhibits ''A" and ''B" and in

the fittings Exhibit ''E"?

A. By the deflectors that are arranged between

the two lateral openings, which act for the purpose

of turning the drainage downwardly in the fitting,

and prevents the drainage from one fitting passing

over to the other.

Q. 13. Can you produce one of the fittings caused

to be made by defendant and sold by him?

A. I can. (Witness produces fitting.)

Mr. LYON.—We offer the fitting produced by wit-

ness in evidence as Complainants' Exhibit ''F," de-

fendant's fitting.

Mr. MOODY.—It is stipulated that the fitting, Ex-

hibit ''F," is the fitting sold by defendant.

Q. 14. Did you ever sell any fittings manufac-

tured bv vou and embodving the construction set
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(Deposition of Frank Walker.)

forth and explained in letters patent 635,619, Ex-

hibit **A," to defendant herein'? A. I did.

Q. 15 When and to what extent ? Approximately.

A. Nearly a year ago, probably about $50 worth.

Q. 16. State whether or not the defendant ever

represented you in any manner in the manufacture

or sale of fittings imder either of the patents here in

evidence.

A. He did, in this respect; took drawings of my
fittings East, for the purpose of getting estimates on

the cost of making the fittings.

Q. 17. Have you examined the fitting, Exhibit

'^F," defendant's fitting, carefully?

A. I have.

Q. 18. Comparing the same with the constructions

set forth in the patents Exhibits ^*A" and ''B," state

whether or not the fitting. Exhibit ^*F,'' embodies the

constructions shown in said letters patent, or either

thereof, pointing out particularly such construction

in your answer.

Mr. MOODY.—I object to that question on the

ground that it calls for a conclusion of the witness.

A. The fitting is practically the same, meets all

the requirements by extending deflectors down in be-
«

tw^een the two lateral openings, and having the vent

between the two deflectors.

Q. 19. State whether or not the fitting. Exhibit

^*F," defendant's fitting, comprises a soil-pipe mem-

ber. A. It does.
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(De];)Osition of Frank Walker.)

Q. 20. State whether or not the fitting. Exhibit

'*P/' defendant's fitting, comprises a vent-pipe mem-

ber connected with the soil-pipe member.

A. It does.

Q. 21. State whether or not the fitting Exhibit

*rP/' contains a lateral drainage discharge arranged

to discharge into the drainage and vent-pipe mem-

ber. A. It does.

Q. 22. State w^hether or not said fitting, Exhibit

'*P," embodies and contains one or more inclined de-

flectors arranged inside of the drainage and vent-

pipe member above and over the lateral drainage

discharge to direct the water downw^ardty.

A. It does.

Q. 23. State Avhether or not said fitting. Exhibit

^'F," is provided in its length with an enlargement,

having one or more lateral drainage-receiving open-

ings into the enlargement. A. It has.

Q. 24. State whether or not the inclined deflectors

used in the fitting, Exhibit *'F," are arranged to pro-

ject out from the wall of the enlargement over the

drainage-receiving opening or openings.

A. It does.

Q. 25. State whether or not in the fitting, Exhibit

^'F,'' the incoming stream has a free outlet and is

directed downwardly into the pipe. A. It has.

Q. 26. State w^iether or not the fitting. Exhibit

*'F," is a double-drainage fitting. A. It is.

Q. 27. State whether or not it contains a soil-pipe

having a central chamber with lateral, downw^ardly

curved inward branches. A. It does.
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(Deposition of Frank Walker.)

Q. 28. State whether or not, in said Exhibit *^F,-

the upper side of said branches terminate inside the

central chamber in deflectors at a point which is

lower than the center of the inlets of the drainage

branches. Q, They do.

Q. 29. Has the fitting, Exhibit '^F,'^ a tubular

body witli a main chamber? A. It has.

Q. 30. State whether or not such main chamber

is provided with lateral drainage branches extending

into the main chamber. A. It is.

Q. 31. State whether or not the fitting, Exhibit

^^F,'^ is provided with deflectors extending down-

wardly from the respective lateral branches into the

main chamber. A. It is.

Q. 32. Sftate whether or not the fitting, Exhibit

*^F,'' is provided with a vent chamber communicat-

ing with the main chamber below the deflectors.

A. There is no suijplemental vent chamber in

this, speaking of Exhibit ^'F."

Q. 33. Are the deflectors in Exhibit ''F" ex-

tended obliquely inward and dowaiw^ard from the

drainage branches into the main chamber'?

A. They are.

Q. 34. In the fitting. Exhibit ^ ^ F, '

' is there a vent-

pipe opening into the main chamber between said

deflectors? A. There is.

Cross-examination by Mr. MOODY.
XQ. 1. What is the difference betw^een the two

fittings described in your letters patent, being Ex-

hibits "A'' and ^^B'^?
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(Deposition of Frank Walker.)

A. In Exhibit *^A,'^ tlie drainage is not turned

down outside of the fitting; in Exhibit ^^B," the

drainage is turned down before it enters the fitting.

XQ. 2. Is that all the difference'?

A. There is other differences, that is, that this fit-

ting, Exhibit *'B,'' has an extra vent on it, which is

not shown on Exhibit ^^A."

XQ. 3. Which one of these letters patent covers

the fitting being Exhibit **E," which you have pro-

duced here ? A. It is covered by them both.

XQ. 4. How long has the fitting been in use to

your knowledge? I refer to Exhibit ^^E."

A. About—well—as shown in patent, Exhibit

*^B," about two years and a half. As shown in pat-

ent, Exhibit *'A," six years. Probably seven.

XQ. 5. Have you ever sold any of these fittings to

Mr. Morton? If so, how many?

A. I cannot say w^hether I sold Mr. Morton this

particular fitting, Exhibit **E," but I sold him fit-

tings embodying the same construction.

XQ. 6. In your answer to Q. 12, you state, '^by

the deflectors that are arranged between the two lat-

eral openings w^hich act for the purpose of turning

the drainage downwardlv." I will ask vou to take

Exhibit '^E" and show me where these deflectors are.

A. Here. (Witness points to the deflectors

fonned by the flange inside and between the lateral

openings of Exhibit ''E.")

XQ. 7. Do those deflectors start from the bore of

the fitting and project inward?
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(Deposition of Frank Walker.)

A. They do and project inward and downward.

XQ. 8. What is the approximate length of those

deflectors %

A. About two and three-quarter inches.

XQ. 9. I will ask you to take Exhibit ^'F'' and

point to any deflectors that you may find on the in-

side of that fitting, inside the bore, extending down-

wardly.
ft/

A. Here they are. (Witness points inside the

lateral openings.)

XQ. 10. I will ask you to look through the bore

of the fitting at the bottom, and state whether or not

you find au}^ deflectors extending downwardly on the

inside of the fitting, inside the bore. And being sep-

arate and apart from the main bod}^ of the pipe.

A. The deflectors extend downwardly from the

lateral openings into the chamber, forming a vent

pijje between the deflectors, and laying between the

lateral openings.

XQ. 11. That answer is not responsive to the

question.

A. There are deflectors here that separate the

main bod}^ of the pipe into three parts.

XQ. 12. You can answer that question by ^^yes''

or **no."

(XQ. 10 re-read.)

A. There is no deflectors separate from the main

body of the pipe. They are joined to it.

XQ. 13. Looking at Exhibit '*F/' on the inside

of the bore, state wliether or not you find a deflector
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(Deposition of Frank Walker.)

extending downwardly and covering or oi^posite tlie

lateral entrance to the main pipe. A. I do.

XQ. 14. What is the approximate length of any

deflector that you say you find in Exhibit '^F"1

A. About two and a half inches.

XQ. 15. State whether or not there are deflectors

used in Exhibit 'T/' and arranged to project out

from the wall over the drainage-receiving openings.

A. There are.

XQ. 16. State whether or not it contains a central

chamber with lateral downwardly curved inw^ard

branches. A. It does.

XQ. 17. State whether or not in the Exhibit ^ ^ P,

"

if the receiving openings do not extend downw^ardly

to the main body of the pipe without any deflector

projecting over its entrance to the main body.

A. They do not.

FRANK WALKER.

Deposition of Henry Bounds Gary on Behalf of Com-

plainants.

HENRY BOUNDS GARY, called as a witness

on behalf of complainants, being first duly sworn

according to law, deposes as follows;

Direct Examination by Mr. LYON.
Q. 1. Please state your name, age, residence and

occupation.

A. Henry Bounds Gary; age, 64; residence, 1423

Wright St. ; mechanic.
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(Deposition of Henry Bounds Gary.)

Q. 2. What experience, if any, have you had in

the manufacture, building, construction and sale of

mechanical devices?

A. I commenced about '61, and have been at it

continuously ever since.

Q. 3. State in a general way what experience you

have had therein.

A. I have worked as a mechanic for wages in

building various articles ; I have sold manufactured

machinery; I have invented and manufactured me-

chanical devices, and sold them.

Q. 4. State whether or not you have had any ex-

perience in the practical manufacture or installation

or use of plumbing goods, such as sew^r fittings and

X)iping, etc.

A. I have personally installed sewer fittings and

piping, done the entire w^ork.

Q. 5. What experience, if an^^, have you had with

draw^ings of mechanical devices and patent office

drawings?

A. My experience in mechanical drawings has

been extensive, and patent drawings I have been

conversant with more or less for the past thirty years

or more.

Q. 6. What experience, if any, have you had in

connection wdth the building of machinery and me-

chanical devices from the descriptions and drawings

contained in United States letters patent?

A. I have constructed many w^orking models from

the drawings and specifications of various patents.
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(Deposition of Henry Bounds Gary.)

Q. 7. Have you examined letters patent of the

United States Nos. 635,619, Exhibit ^'A," and 788,-

803, Exhibit ^^B"? A. Yes.

Q. 8. State whether or not you understand the

same and each thereof and the constructions therein

set forth. A. I think I do.

Q. 9. Have you examined the fittings, Exhibits

^^E" and '^P"? A. I have.

Q. 10. State whether or not there is any substan-

tial difference in the construction of the fittings, Ex-

hibits ^^E" and ^*F"; and if there is, point out the

same. Point out such differences.

Mr. MOODY.—Object to that on the ground that

it has not been shown that the witness is competent

as an expert to testify in regard to these two fittings,

and that it calls for a conclusion of the witness.

A. The only difference apparent is, that the lat-

erals of Exhibit ''E" extend into the main pipe,

and their orifices are broadened in the main pipe;

whereas in Exhibit '^P/' the orifices are delivered

to the main pipe at the same size and at the surface

of the main pipe, and not broadened.

Q. 11. State wliether or not the fitting. Exhibit

*^P," is a drainage fitting having a soil-pipe mem-

ber. A. It is.

Q. 12. Has Exhibit ''P" a vent-pipe member con-

nected with the soil-pipe member^ A. It has.

Q. 13. State whether or not you find, in Exhibit

*'P," one or more lateral drainage discharges, ar-

ranged to discharge into the drainage and vent-pipe

member. A. I do.



52 Fred B. Morton vs.

(Deposition of Henry Bounds Gary.)

Q. 14. State whether or not Exhibit "¥'^ com-

prises an inclined deflector arranged inside of the

drainage and vent-pipe member above and over the

lateral drainage discharge, to direct the water down-

wardly. A. Yes, it does.

Q. 15. State w^hether or not Exhibit ^'F" is pro-

vided with an enlargement in its length.

A. It is.

Q. 16. State wdiether or not the lateral drainage

discharges of Exhibit '^F" are arranged to discharge

into the enlargement. A. They are.

Q. 17. State whether or not, in Exhibit ^'F,''

there are any inclined deflectors projecting out from

the wall of the enlargement over the lateral drain-

age-receiving openings. In other words, any in-

clined deflectors extending down from the top wall

and over or opposite the drainage-receiving open-

ings. A. There are.

Q. 18. State whether or not, in Exliibit ^^F," the

incoming stream, flov»dng through the lateral open-

ings has a substantially free outlet into and is di-

rected downwardly into the drainage pipe.

A. It has, and is.

Q. 19. State whether or not this is accomplished

in the construction of Exhibit '*F" in substantially

the same manner as in Fig. 7 of Exhibit ^^A."

A. It is.

Q. 20. State whether or not the fitting, Exhibit

*^F,'Ms a double drainage fitting. A. It is.
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(Deposition of Henry Bounds Cary.)

Q. 21. State whether or not it comprises a soil-

pipe section having a central chamber, with lateral

downwardly curved inlet branches.

A. It is and does.

Q. 22. State whether or not Exhibit ''F" com-

prises a construction in which the upper side of

the lateral branches terminates inside the central

chamber in deflectors, at a point which is lower than

the center of the inlets of the drainage branches.

A. It does.

Q. 23. State whether or not, in Exhibit ^^F,'' the

deflectors extend downwardly from the respective

lateral branches into the main chamber.

A. Thev do.

Q. 24. State whether or not, in Exhibit ''F,"

there is a vent chamber communicating with the

main chamber below the deflectors.

A. There is.

Q. 25. State whether or not in Exhibit ^^F'' there

are curved drainage branches leading obliquely

downward into the drainage chamber.

A. There are.

Q. 26. State whether or not, in Exhibit '^F,'' the

upper or inner walls of the branches terminate in

deflectors extending obliquely inward and downward

from the lateral branches into the main chamber.

A. They dp.

Cross-examination by Mr. MOODY.
XQ. 1. When did you first see these tw^o fittings?

A. I should judge within two months ; it may be

longer—I can't remember.
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(Deposition of Henry Bounds Gary.)

XQ. 2. Now, I want to ask you, Mr. Gary, to look

at tliis figure in Exhibit '^A," which shoAvs deflectors

extending downwardly on the inside of the fitting,

whether or not Exhibit **E" is not constracted ex-

a^tly the same as that shown in this figure.

A. I would not say exactly, but approximately.

XQ. 3. Has Exhibit *^E" a deflector starting

from the side w^all of the fitting, extending out into

the enlargement and downwardly over the side open-

ing? A. It has.

XQ. 4. Approximately as that shown in the figure

in Exhibit ^^A"?

A. The inner walls of the vent pipe of Exhibit

**E" are not made the same as in the drawing, but

their construction continued down with the flange or

deflector is an equivalent construction of the drawing

of Figure 7.

XQ. 5. Is there in Exhibit ''P" a deflector start-

ing at the top of the side opening or entrance and ex-

tending into the chamber downwardly and over the

face of the openings ? A. There is.

XQ. 6. Do you mean to say, Mr. Gary, that you

can find those deflectors extending as I asked you

in that question'?

A. Yes, sir. The enlargement of these two cham-

bers I find to be in different directions. One is an en-

largement. In Exhibit *^E'' the enlargement is at

right angles with the laterals; in Exhibit '^F," the

enlargement is in the same direction as the laterals.

l\Ir. MOODY.—I object to the statement of the

witness where he makes a statement attempting to ex-
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plain his former answer, in which he does not refer

to the subject matter of the question.

Redirect Examination by Mr. LYON.
KDQ. 1. In your answer to XQ. 4, you state that

the deflector is an equivalent construction to the con-

struction of Fig. 7 of Exhibit ''A." State whether

or not, in Exhibit ^^E," and Exhibit ^^F," the de-

flectors perform the same function in substantially

the same manner as do the deflectors shown in Fig. 7

of Exhibit **A.'' A. They do.

H. B. GARY.
It is stipulated by and between the parties that the

exhibits introduced shall be retained in the custod}^

of the counsel for the party introducing the same,

to be produced upon notice at the further taking of

testimony herein by either party, to be filed in the

oiSce of the Circuit Court when the testimony is

closed.

Mr. LYON.—This closes complainants' prima

facie case.

Notary's Certificate to Depositions of Walker and

Cary.

State of California,

County of Los Angeles,—ss.

I, Frank L. A. Graham, a Notary Public within

and for said County and State, do hereby certify that

the foregoing depositions of Frank Walker and
Henry Bounds Cary, were taken before me on behalf

of the complainants in the aboA'e-entitled suit on
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Saturday, June 23, 1906, at the offices of Ttownsend,

Lyon, Hackley & Knight, 504 Merchants Trust Co.

Bldg., Los Angeles, California, commencing at ten

A. M. of said day and completed on said day, that

each of said witnesses was by me duly sworn accord-

ing to law^ to testify the truth, the whole truth and

nothing but the truth in said cause, that the forego-

ing record is a true and correct record of the testi-

mony of said witnesses and of the proceedings had

during the taking of said depositions, that the testi-

mony of said witnesses was written out in typewrit-

ing by Ruby Archer in my presence and in the

presence of said witnesses and of counsel for the par-

ties ; that the defendant was personally present dur-

ing the taking of said depositions and was re]3re-

sented by Elmer I. Moody as his counsel during all

the taking of said depositions ; that said depositions

were read over by said witnesses before said wit-

nesses signed the same ; that the stipulations appear-

ing in the foregoing record were entered into between

the parties to said cause ; that I am not connected with

either of the parties to said controversy by blood or

marriage or directly or indirectly interested in the

matter in controversy.

In testunony whereof, Avitness my hand and official

seal at Los Angeles, Cal., this 23d day of June, 1906.

[Seal] FRANK L. A. GRAHAM,
Notary Pviblic in and for Los Angeles County, Cali-

fornia.

Notar3^'s fees $15.30—Paid by Complainant.
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[Endorsed] : No. 1232. United States Circuit

Court, Southern District of California, Southern Di-

vision. Frank Walker and Reese Llewellyn vs. Fred

B. Morton. In Equity. Depositions of F. Walker

and H. B. Oary on Behalf of Complainants. Opened

and Filed Mar. 19, 1907. Wm. M. Van Dyke, Clerk.

Chas. N. Williams, Deputy. Frederick S. Lyon,

Townsend, Lyon, Hackley & Knight, 504-7 Mer-

chants Trust Bldg., Los Angeles, Cal.

In the Cireuit Court of the United States^ in and for

the Ninth Circuit, Southern District of Cali-

fornia, Southern Division,

IN EQUITY—No. 1232.

FRANK WALKER and REESE LLEWELLYN,
Complainants,

vs.

FRED B. MORTON,
Defendant,

Depositions on Behalf of Defendant.

Proofs for final hearing, taken on behalf of de-

fendant in the above-entitled suit, at the office of

Townsend, Lyon, Hackley and Knight, 504-7 Mer-

chants Trust Building, Los Angeles, California, be-

fore Frank L. A. Graham, Notary Public in and for

Los Angeles County, California, coniniencing at 10 :00

A. M. Wednesday, xiugust 1, 1906, pursuant to stipu-

lation.

Present; Elmer I. Moody and C. M. Simpson, on

behalf of defendant ; and defendant, Fred D, Morton,



58 Fred B. Morton vs.

(Deposition of Fred 13. Morton.)

personally; Frederick S. Lyon, on behalf of com-

plainants.

Wherenpon the following proceedings were had:

Deposition of Fred B. Morton in His Own Behalf.

FRED B. MORTON, being duly sworn, testified

in his own behalf as follows

:

Q. 1. State your name, age, residence and occu-

pation.

A. Fred B. Morton; 39; residence, 413 Lincoln

Ave., Pasadena, California. Wholesale dealer in

I)lumbers' supplies and drainage fittings, etc.

Q. 2. Are you the Fred B. Morton named in the

above-entitled action as defendant? A. I am.

Q. 3. Mr. Morton, I will ask you to state w^hether

or not you have examined Exhibits '^A" and *'B,"

offered in evidence on the part of the complainants?

A. I have.

Q. 4. Are you familiar with the contents and the

subject matters set out in those two exhibits?

A. I am.

Q. 5. Have you made an examination of Com-

plainants ' Exhibits ' ^E " and ^

'F " ? A. I have.

Q. 6. Are you familiar, and do you understand

the two exhibits ? A. I do.

Q. 7. How long have you been familiar with Ex-

hibit ^^E"?

A. AVell, I couldn't sav exact!v. I have known

of these littincjs for some few^ vears, that embodv

that principle.
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Q. 8. How long have you known and been familiar

withExliibit^^F"?

A. Well, somewhere in June or July last, 1 think

—about a year, or a little over.

Q. 9. I will ask you to state, in general terms,

the nature and kind of fitting of Exhibit ^*E"?

A. Exhibit ^*E" has a larger chamber—it is used

for placing in a jjartition where there is a fixture on

each side of that partition, so that you won't have

to crown vent your trap or back vent. It also—there

is a partition that keeps one fixture from discharg-

ing over into the opjjosite fixture.

Q. 10. State whether or ^ not, in Exhibit ^'E," you

find deflectors extending inwardly and downwardly

and opposite or over the lateral opening to the main

pipe.

Mr. LYON.—Objected to as leading, as incomije-

tent—no proper foundation laid—and as calling for

the conclusion and expression of opinion of the wit-

ness, and not the best evidence.

A. I do.

Q. 11. State whether or not Exhibit *'E" com-

prises a vent-pipe member connected with the soil-

pipe member f

Mr. LYONi.—Same objection.

A. It does.

Q. 12. State whether or not Exhibit ^^E'^ em-

bodies and contains one or more inclined defiectoi's,

arranged inside of the drainage and vent-pipe mem-
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bers above and over the lateral drainage discharge,

to direct the water downwardly.

Mr. LYON.—Same objection.

A. It does.

Q. 13. Have you examined Complainants' Exhibit

^^F"? A. I have.

Q. 14. Have jow ever had occasion to use that

kind of fitting ?

A. I have sold those fittings. I don't know what

you mean by using the fitting personally. I don't

use the fitting myself, any more than Mr. Walker

does his.

Q. 15. Are you thorouglily familiar with the fit-

ting? A. I am.

Q. 16. Both with its construction and operation?

A. I am.

Q. 17. Are you familiar with the construction and

operation of Complainants' Exhibit ^'E"?

A. I am.

Q. 18. Will you state in a concise manner the dif-

ference, if any, in the two fittings, Exhibit *'E" and

Mr. LYON.—^Same objection as noted to Q. 10.

A. In Exhibit *'F," we have no partitions. We
have the center bore of the fitting, with the inlet open-

ings, taking off of the side of the bore of the fittings,

and raised up above the opening that opens into the

center bore of the fitting, with my lateral openings

just above the opening that runs into the center bore

of the fitting, at an angle of about 75 degrees. Ex-

hibit '*E"—we have a chamber, central chamber.
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larger than its inlet or drainage openings, with par*

titions projecting downward over the lateral open-

ings, over the drainage discharge. That's all.

Qi. 19. State whether or not the inclined deflectors

used in the fitting, Exhibit ^^E,'' are arranged to pro-

ject out from the wall of the enlargement, over the

drainage-receiving openhig or openings.

Mr. LYON.—Same objection as to Q. 10.

A. They are and do.

Q. 20. State whether or not, in the fitting Exhibit

**F,'' there are inclined deflectors arranged to pro-

ject out from the wall of the enlargement over the

drainage-receiving opening or openings?

Mr. LYON.—Same objection.

A. No—there is not.

Q. 21. State whether or not in Exhibit ^'E'' if

the incoming stream has a free outlet.

Mr. LYON.—Same objection.

A. No—it strikes the deflector before it is turned

downward.

Q'. 22. Is this true of Exhibit ^ ^F " ?

Mr. LYON.—Same objection.

A. No.

Q. 23. State whether or not fitting Exhibit '*F"

is a double drainage fitting ?

Mr. LYON.—Same objection.

A. It is.

Q. 21. State whether or not Exhibit ^^F" contains

a soil-pipe having a central chamber with a lateral

downwardlv curved inward branches.
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Mr. LYON.—Same objection.

A. No.

Q. 25. State whether or not Exhibit ^^E" is a soil

pipe having a central chamber Avith a lateral down-

wardly curved inward branches?

Mr. LYON.—Same objection.

A. Yes.

Q. 26. Has it a central chamber—Exhibit "W^
A. Well, I don't know^ to construe that exactly.

Yes, it has a larger central chamber than its receiv-

ing openings.

Q. 27. State whether or not in Exhibit *'E" the

upper side of said branches terminate inside the cen-

tral chamber in deflectors at a point which is lower

than the center of the inlets of the drainage

branches? A. They do.

Q. 28. Is that the case with Exhibit ^^F''?

Mr. LYON.—Same. objection as to Q. 10.

A. No.

Q. 29. State wdiether or not in Exhibit ^^F" there

are any deflectors.

Mr. LYON.—Same objection as to Q. 10.

A. No—there are no deflectors—the w^alls of the

pipe accomplish the purpose of deflectors.

Q. 30. Is there anything in Exhibit '^F'' over or

opposite the openings into the main bore ?

Mr. LYON.—Same objection as noted to Q. 10, and

as indefinite and vague, not appearing wdiat is meant

by '*main bore."

A. There is nothing over the opening of the cen-

ter bore of the fitting.
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Q. 31. In Exliibit '*F," you will state the differ-

ence, if any, in the size of the receiving bores with

that of the main bore.

Mr. LYON.—Objected to as leading, as incompe-

tent, no proper foundation laid, and as calling for a

conclusion and expressing of an opinion of the wit-

ness, and as not the best evidence.

A. There is none—thev are the same.

Q. 32. In Exhibit ^'E,' ' will you state the differ-

ence, if any, in the size of the receiving bores with

that of the main bore.

Mr. LYON.—^Same objection as noted to the pre-

ceding question.

A. On Exhibit *'E," we have a larger chamber

than either the receiving or drainage openings, with

partitions in front of the receiving openings—You
want me to measure those partitions?—project into

the bore down over the drainage discharge inside the

bore of the fitting.

Q. 33. State whether or not if the deflectors in

Exhibit ^^E" have anything to do with the size of the

bore—the main bore.

Mr. LYON.—Same objection as noted to Q. 31.

A. The size of the main bore—^^vhy, they stop the

opening of the main bore.

Q. 34. Is there anything in Exhibit ''P" that

interferes with the size of the main bore ?

Mr. LYON.—Same objection, and as irrelevant

and immaterial.

A. No.
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Q. 35. State whether or not you have ever

ma7i/actured or sold a drainage-soil pij^e fitting con-

taining- deflectors extending' inwardlv and down-

wardly, and over or opposite the lateral opening or

openings other than those which you have purchased

from the complainant, Mr. Walker ?

Mr. LYON.—Objected to as leading, as incompe-

tent, no proper foundation laid, not the best evidence,

and as calling for a conclusion and expression of

opinion of the wdtness.

A. No—I never have.

Q. 36. Looking at Complainants' Exhibit '*A,"

and at drawing marked Fig. 7, and state whether or

not the drawing as there show^n is practically the same

as Complainants' Exhibit ''E"?

Mr. LYON.—Objected to on the grounds stated in

the objection to Q. 35.

A. It is.

Q. 37. I will ask you to look at Complainants'

Exhibits ^*A" and '^B" and state wdiether or not you

have ever manufactured or sold or used any fittings

as described in these tw^o exhibits, other than that

which 3"0u might have purchased from the complain-

ant, Mr. Walliier?

Mr. LYON.—Same objection as noted to Q. 35.

A. I have not.

Q. 38. Is there any other explanation which you

desire to make b.y the w-ay of explaining the differ-

ence between Complainants' Exhibit ''E" and ''F"l

If so, make it.
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Mr. LYON.—Objected to on the grounds that it is

incompetent, no proper foundation laid, and calls for

the conclusion and expression of opinion of the wit-

ness. Not the best evidence ; Exhibits "W and '

'F "

are the best evidence.

A. I want to make an explanation here. On Ex-

hibit *^F," I merely take my receiving openings off

of the center bore and raise up on an angle of about

75 degrees, and open up with my lateral openings or

receiving opnmg^ above the opening that opens into

the center bore of the fitting. I guess that's all.

Well, on Exhibit *'E," there is a partition at right

angles over the lateral openings or receiving open-

ings projecting^ downwardly over the drainage dis-

charge into the bore of the fitting.

Mr. LYON.—AVe move to strike the answer from

the record on the grounds stated in the objection.

Q. 39. How long have you been engaged in the

plumbing business 1

A. I should say about fifteen years—perhaps a

little longer.

Q!. 40. I vdW ask you to state, if you know, how
long this theory and principle has been used in mak-
ing soil pipe fittings similar to Exhibits ''E'' and

Mr. LYON.—Objected to as incompetent, no

proper foundation laid, as irrelevant and inmiaterial,

and not admissible under the pleadings, not pleaded

;

as incompetent, calling for the mere opinion and con-

clusion of the witness; and as vague and indefinite,
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not identified witli anv of tlie issues raised bv the

pleadings, or subject matter of this litigation.

A. I could not state exactly, but it's some nine or

ten years, to my recollection, a party by the name

of Stewart got out a fitting with a partition through

the center, to accomplish the same purppse.

Mr. LYON.—We move to strike the answer from

the record for the reason stated in the objection,

and particularly on the ground that the same is not

pleading.

Q. 41. How long have you known Complainants'

Exhibit ''F" to have been on the market for sale'?

Mr. LYON.—Objected to, if it is sought to prove

that the style of fitting. Exhibit ''F," has been on

the market for more than two years prior to the

application for either of the patents sued on, on the

ground that the same is not i)leaded, and as incom-

petent, irrelevant and immaterial under the plead-

ings.

Mr. MOODY.—I withdraw the question.

Q. 42. State whether or not, if you know, if Com-

plainants' Exhibit 'T" has been on the market for

more than two years prior to the application for

either of letters patent as shown by Complainants'

Exhibit ^^A" and ^^B"?

Mr. LYON.—Objected to on the ground stated

in the objection to Q. 40, and on the further ground

that it is leading. A. I do not.

Q. 43. State whether or not, if you know, if the

theory and principle of the Complainants' Exhibit
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**E" has been manufaeturecl and used for two .years

prior to the application for either of letters patent

as shown by Complainants' Exhibits ^'A'' and *'!>."

Mr. LYON.—Objected to on the grounds stated

in the objection to Q. 40, and on the further ground

that it is leading. A. I do not.

Cross-examination bv Mr. LYON.

XQ. 1. Prior to the commencement of this suit,

you had sold fittings like Exhibit "W%
A. I did.

XQ. 2. And you are now selling fittings of this

same style and pattern? A. I am.

XQ. 3. Were these fittings, so sold by you, and

embodying the construction of Exhibit *'F," pur-

chased or received by you from the complainants

in this suit, or either of them? A. No.

XQ. 4. Where did you get them?

A. I had them manufactured.

XQ. 5. Where? A. Pasadena.

XQ. 6. The Pasadena Foundry Co., Wishart

Foundry Co. ?

XQ. 7. From what patterns or drawings did you

manufacture or cause to be manufactured this fit-

ting. Exhibit ''F"? And where were these patterns

or drawings obtained?

A. I found a fitting of this pattern being used

by i^lmnbers in this cit}', and I took one of the fit-

tings and had the pattern made from it.

XQ. 8. Do you know who made the fitting that

you used as a pattern? A. I think so.
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XQ. 9. Who was it?

A. AVell, have I got to answer that question?

XQ. 10. Yes, sir.

A. I understand that John Davis and Son of

Chicago, made the fitting—I could not be positive.

XQ. 11. And the letter ^'D'' which appears on

the fitting Exhibit '*F" is reproduced thereon by

reason of using one of the Davis fittings as a pat-

tern'? Is that not so?

A. No. That stands for *' Drainage."

XQ. 12. Is not the Davis fitting to which 3'OU

have referred formed with a capital D on this same

spot on the fitting? A. I cou.ld not say.

Mr. MOODY.—We object to the question on the

ground that it is not proper examination; incom-

petent, irrelevant and immaterial; does not tend to

prove any fact at issue in this case.

XQ. 13. How long have you been in California?

A. About twelve vears.

F. B. MORTON.

Deposition of Claude V. Wishart on Behalf of De-

fendant.

CLAUDE V. WISHART, called on behalf of de-

fendant, being first duly sworn, testified as follows:

Dixdct Examination by Mr. MOODY.
Q. 1. State your name, age, residence and occu-

pation.

A. Claude V. Wishart; 34; Pasadena; foundry-

man.
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Q. 2. What experience, if any, in the manu-

facture, building, construction and sale of plumbing

materials and fittings have you had?

A. For the past three or four years, manufactur-

ing and selling to jobbers and plumbers, various

plumbing Mtngs.

Q. 3. I will ask you to examine Complainants'

Exhibit ''E" and ''F," and state whether or not you

have ever made (3ny examination as to the construc-

tion and operation of those two fittings.

A. I am familiar as to the mechanical constiaic-

tion of each of them.

Q. 4. I will ask you to explain in general terms

each of the fittings, and then explain in detail the

difference between the two fittings, if any.

A. In general practice, the fittings answer the

same purpose, being a fitting for wall partition,

having lateral openings w^ith discharge into the soil-

pipe stack and vent raising above. The vent is so

disposed as to prevent syphoning of the trap on

the opposite side, when the other member is in use.

Is that sufficient? (Question is re-read.) In con-

struction. Exhibit *^E" is provided w^ith deflectors,

projecting down and inwardly from the bore of the

fitting, directing the discharge downwardly from

the vent opening. This fitting is also widened in

the central portion of the chamber or discharge

opening, larger than the regular bore of the inlet

or discharge. Exhibit ^*F" has lateral openings

which enter or discharge at a greater angle than
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those of Exhibit ''E"; and said fitting has no in-

wardly projecting deflectors, nor is the diameter of

the bore enlarged beyond the regular size or

diameter of the jjipe into which it discharges.

Q. 5. State whether or not in Exhibit ^^E" you

find deflectors extending inwardly and downwardly

at opposite or over the lateral openings of the main

pipe?

Mr. LYON.—Objected to as incompetent, not the

best evidence, and calling for the conclusion of the

witness. A. There are.

Q. 6. State whether or not in Exhibit ^rF," if

you find defdectors extending inwardly and down-

wardly and opposite or over the lateral openings of

the main pipe 1

Mr. LYON.—Same objection as noted to the pre-

ceding question. A. There are not.

Q. 7. State whether or not Exhibit ''E'' em-

bodies and contains one or more inclined deflectors

arranged inside of the drainage and vent-pipe mem-

bers above and over the lateral drainage discharge

to direct the water downwardly.

A. There are two deflectors, so arranged and for

that purpose.

Q. 8. State whether or not the deflectors you

have mentioned in Exhibit "E'' extend inwardly

and downw^ardl}'.

Mr. LYON.—Same objection as noted to Q. 5.

A. They do.

Q. 9. State whether or not Exhibit *'F" em-

bodies and contains one or more or anv deflectors
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arranged inside of the drainage and vent-pipe mem-

bers above or over the lateral drainage discharge

to direct the water downwardly.

Mr. LYON.—^Same objection as noted to Q. 5, and

as incompetent, no proper foundation laid.

A. There are no deflectors projecting into the

choke or bore of the pipe or fitting.

Q. 10. Explain, if you can, how the water is

directed downwardly into the main pipe of the fit-

ting in Exhibit '^P."

Mr. LYON.—Objected to on the ground that it

is incompetent, no proper foundation laid, and calls

for the conclusion and guess of the witness, and not

for a statement of facts.

A. The angle at which the lateral openings dis-

charge into the main pipe is such, and the pipe dis-

charging into these lateral openings is arranged

sufficiently high, that the walls of the pipe or stack

portion virtually constitute their own deflectors.

In other words, if one were to cut a piece of pipe

upon the bias, and so join it to a standing upright

pipe, the openings cut into the upright pipe would

be such that the walls of the pipe cut on the bias

would become its own deflector.

Q. 11. State whether or not in Exhibit ^'F'' if

there is anything in the form of deflectors or other-

Avise over or opposite the lateral opening'?

Mr. LYON.—Objected to as leading; as incom-

petent, not the best evidence; as incompetent, no

proper foundation laid; and calling for the con-

clusion and opinion of the witness.
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A. Nothing more than the upper wall of the

lateral opening.

Q. 12. Does the upper wall of the lateral open-

ing extend downwardly and inwardly and opposite

the opening?

A. It only extends down to the main bore of the

upright member, but does not project into said

portion.

Q. 13. State whether or not in Exhibit ^'E," if

the incoming stream has a free outlet. If not, ex-

plain how and why it does not.

Mr. LYOJST.—Objected to as leading and incom-

petent, no proper foundation laid, and calling for

the conclusion and expression of the opinion of the

witness on a matter on which he has not been shown

to be qualified to testify as an expert.

A. It is a matter that I could only determine

by measurement and calculation. From appear-

ances, the outlet mav be somewhat choked.

Q. 14. In your last answer, you state that it has

the appearance of being choked. Can you state the

reason or cause for this?

Mr. LYON.—Same objection.

A. The reason being that the deflector projects

downwardly.

Q. 15. State whether or not in Exhibit ^^F" if

the incoming stream has a free outlet.

Mr. LYON.—^Same objection as noted to Q. 13.

A. It has.

Q. 16. Looking at Complainants' Exhibit '*A,"

and at a drawing marked Fig. 7, and state whether
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or not the drawing as there shown is practically the

same as Complainants' Exhibit ^'E"^

Mr. LYON.—Objected to as incompetent, not the

best evidence. A. It has that appearance.

Q. 17. Looking at the same exhibit and the same

figure, and state whether or not Complainants' Ex-

hibit '^F" is jDractically the same as the drawing

shown, marked Fig. 7, Exhibit ^'A."

Mr. LYON.—Objected to as incompetent, not the

best evidence; as incompetent, no proper foundation

having been laid; and as calling for the conclusion

and expression of opinion of the witness as to a

matter as to which the witness has not shown to

be qualified to testify as an expert.

A. In Pig. 7, Exhibit ^^A," there are deflectors

projecting down and into the choke of a bore of the

ui3right member. In Exhibit *^F," there are no

deflectors within the choke or bore of the upright

member.

Cross-examination by Mr. LYON.

XQ. 1. Mr. Wishart, you are familiar with the

pattern from which Exhibit ^'F" was cast—are

you? A. Yes, sir.

XQ. 2. Have you carefully considered the in-

ternal construction of Exhibit ^^E," so as to be able

to compare such construction with the internal con-

struction of Exhibit/^F"? - A. I have.

XQ. 3. Are you a competent moulder?

A. In some departments.
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XQ. 4. Would fittings like these fall under the

department that .you are competent in?

A. They would.

XQ. 5. Is it not a faet that in easting fittings

like Exhibits *'E" and '*F," one of the objects of

their manufacture is to reduce as much as possible,

consistent with the necessary strength, the amount

of material used?

A. That would depend on the use, to which the

fitting was to be put.

XQ. 6. Is it not true that the elimination of

metal in so far as possible is sought in the casting

of fittings like Exhibit ^'F"?

Mr. MOODY.—Object to that on the ground that

it is irrelevant, incompetent, and immaterial, and

that the same was not brought out in direct exam-

ination.

Mr. LYON.—To w^hich objection we except and

reply, that the witness has evidently been examined

as an expert, and the question is designed to test

his knowledge as an expert, as w^ell as germain to

the subject matter of his direct examination. The

witness will answer the question.

Mr. MOODY.—I further object that there has

been no proioer foundation laid for the question.

Mr. LYON.—Do I understand Mr. Moody to mean

by his last objection that the w^itness has not quali-

fied as an expert?

Mr. MOODY.—No, sir. My objection was, that

you had not laid a foundation for the question.
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A. It is customaiy in all sorts of casting, to use

only such strength or thickness of metal as is con-

sistent with the use to which they may be put.

XQ. 7. And in casting Exhibit ^^F,'^ you ob-

served this rule, did you*?

Mr. MOODY.—Same objection.

A. Yes, sir. Exhibit **F" is adapted for high-

pressure building, that is, stack under high pres-

sure, and also the reinforcement of the lateral open-

ings is such that the screwing of pipes into said

openings can be done with considerable force.

XQ. 8. In your last answer, what do you mean

by '4iigh pressure"?

A. I mean that it is customary, in a certain class

of buildings, to test the plumbing fittings which

have been installed, with hydraulic pressui^e, that

is, by filling the stack full of water.

XQ. 9. I show you two drawings, marked re-

spectively. Walker's Pitting, Complainants' Ex-

hibit '^G," and defendant's fitting. Exhibit '^H."

Please look these over carefully, and state whether

or not they are correct sectional views of the fittings,

Exhibits ''E" and ''P" respectively.

Mr. MOODY.—I object to his testifying on this

point, on the ground that it is not proper cross-

examination; on the further ground that it has not

been shown that they are drawings of the fittings

in question; and that it has not been introduced in

evidence, that it is not the best evidence, there has

been no foundation laid for the introduction of the
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drawing; and that they are incompetent, irrelevant

and immaterial to any issue of the question; and

that it has not been shown that said drawings were

made by a person competent to make such drawings.

Mr. LYON.—To w^hich objection we except,

amongst other reasons, for the reason that this wit-

ness has testified that he is a competent moulder

and familiar with the patterns from w^hich Exhibit

'^F" w^as cast, and the object of the question among

other things, is to test the credibility of the witness.

Mr. MOODY.—Do I understand, Mr. Lyon, that

the object is to test the witness as an expert and as

not introduced for the purpose of showing the differ-

ence or the likeness of the two fittings?

Mr. LYON.—The drawings have not been intro-

duced for anj" purpose as yet; when introduced, they

will be introduced for all purposes for which they

are competent and material; but one of the uses of

the drawing at the present time is for the purpose

of testing the witness on cross-examination as to

matters to which he has testified on direct examina-

tion.

A. They appear to be substantially correct sec-

tional views, except that in defendant's fitting, the

vent-pipe member is choked below the regular bore

of the pipe into which it discharges, thus setting the

side walls of the stack inward toward the main bore

of the fitting, which was not a part or purpose in the

case of the original design or pattern.
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XQ. 10. Then, Mr. Wishart, do you mean to tes-

tify that in the casting of fittings like Exhibit *'F"

for defendant, the vent-pipe member is not choked

below the regular bore of the x>ipe into which it dis-

charges, as referred to in your last answer?

A. I mean to testify that it was no part of the

original design, and that it is not now a part of said

design, nor do the patterns for this fitting so show^

any intention to choke the vent-pipe member.

XQ. 11. As a matter of fact, were the castings

like Exhibit ^^F" cast by you for defendant, not so

choked, as you express it?

A. Not to m}^ knowledge.

XQ. 12. Then, you are not able to state positively

that they were not, are you?

A. I am able to state positively that the core

box from which the cores for this fitting was made

measures li/^ inches both at the vent outlet and dis-

charge.

XQ. 13. Inside or outside diameter?

A. The inside diameter.

XQ. 14. Again referring to the castings as fin-

ished and not to the cores, is it not true that the

fittings like Exhibit **F'' cast by you were so choked,

as you have pointed out in your answer to XQ. 9?

A. They were not.

XQ. 15. You are positive as to this?

A. I am positive as to a portion of it.

XQ. 16. As to what portion?

A. Certain fittings, that I measured in correct-

ing the patterns.
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XQ. 17. Did 3' oil not turn out, then, some fittings

like Exhibit ^^F," that were so clioked?

A. There are always more or less turned out by

every foundry. If these fittings are choked, it is a

defect in the manufacture.

XQ. 18. Is not the Exhibit *'F'' itself so choked f

A. It appears not.

XQ. 19. Is not the vent smaller than the dis-

charge below in this Exhibit ''F"?

A. The entire side walls of the fitting of the up-

right member appears to be in perfect line. I would

therefore say that the vent pipe is not choked. I

wish to state that the cores made for this particular

fitting are what we term a pasted core, and for that

reason the walls appear to be parallel and of equal

diameter, both at the outlet for the vent pipe mem-
ber and the discharge. Should these outlets measure

less than the designed size, it must have occurred

in the rubbing of the core by the core-maker. These

dry sand cores being pasted together, after rubbing,

to reduce uneven surfaces.

XQ. 20. Would the rubbing in the core, then, in

the manner you have stated, make this casting Ex-

hibit ''F'' larger at the bottom?

A. It might, if more weight was given to the

upper end than the lower end of the core, in rubbing.

XQ. 21. Now, then, Mr. Wishart, you have not

answered XQ. 19 and I will repeat that question and

ask vou to answer it Yes or No. Is not the vent

smaller than the discharge below in this Exhibit

''F"f A. It is not perceptible.
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XQ. 22. Will you measure it and answer the

question ?

A. If you will furnish me a pair of inside cali-

pers, I certainly will. (Calipers produced, and wit-

ness measures said openings.) The core appears to

be somewhat flattened, but in a general way the oi^en-

iugs are the same.

XQ. 23. Still you have not answered the ques-

tion. A. I say no.

XQ. 24. Then your testimony is, that the area

of the opening of the vent is not smaller than the

area of the discharge opening below. Do I correctly

state your testimony? A. You do.

XQ. 25. With the exception stated, do you mean

to testify that the two drawings shown you, and

marked Complainants' Exhibits ^^G" and ^^H" do

correctlv show sectional views of the two fittings.

Exhibits ''E" and 'T" respectively?

A. I think so.

XQ. 26. The heavy black lines of these two draw-

ings. Exhibits '^G" and ^^H" show the portions of

metal through w^hicli the cut or section is supposed to

run—do they not?

A. With the exception in the case of defendant's

fitting, Complainants' Exhibit ^^H," the drawing of

which appears to have been made from a fitting in

which the core was set upwardly toward the vent

member, giving a greater amount of metal on the

underneath side of the lateral openings than on the

upper* side. That will be sufficient.
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XQ. 27. Then, if the core was set lower down, it

would make the metal, to which you referred in your

last answer, depend still further, would it not?

A. The setting of the core in no way affects the

interior of the fitting. It merely gives a greater or

less thickness of iron at the different points. In

other words, an uneven thickness of iron in the fit-

ting.

XQ. 28. Then the movement of the core would not

in any way affect the formation of the interior walls

of the fitting "? As to their shape or extent?

A. They would not.

Mr. LYOX.—We offer in evidence the drawings

referred to and marked Complainants' Exhibits '^G"

and '
*H " as Complainants ' Exhibits '

'G " and *

' H.

"

Mr. MOODY.—I offer the same objection as XQ.

9.

XQ. 29. Mr. Wishart, I show you a section of

a casting marked Comj^lainants' Exhibit ''I.'' Is

that a section of one of the castings manufactured

by your firm or corporation for the defendant in

the suit? A. It appears to be.

XQ. 30. Comparing this Exhibit ^'I'' with the

drawing, Complainants' Exliibit ^'H," please state

whether or not is dramng Exhibit *^H" a true and

accurate representation of a front view into the sec-

tion portion of Exhibit *M"? A. It is.

XQ. 31. Then 3'our testimony that the area of the

opening of the vent is not smaller than the area of

the discharge opening below, referring to castings
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like Exhibit ^*F/' as shown in the d^a^ying, Exhibit

*'H'' and the casting Exhibit *'!/' is erroneous—is

it not?

A. Not in the main. There may be jjarticular

cases, such as these.

XQ. 32. It is, according to Exhibit ^^I''1

A. It is.

XQ. 33. Referring now to Exhibit ^^I" I point

to the deflectors opposite the lateral openings, hav-

ing the vent continuation between them. What is

the object of those or of that wall or walls in that

fitting"? A. To guide the discharge downward.

XQ. 34. I now show you another section of cast-

ing marked Complainants' Exhibit *'J." Is that a

section cut on the same lines as the section of the

casting Exhibit "V"^, A. Practically so.

XQ. 35. Examine Exhibit ''E." Compare the

same with Exhibit ^^ J," and state whether or not

Exliibit ^^J" is a section of one of the castings of

Exhibit ^^B.'' A. It is.

XQ. 36. In the Exhibits ^^I" and ^^J," the de-

flecting walls opposite the lateral openings lie in sub-

stantially the same position^

A. They perform the same functions, but are not

placed in ,the same position.

XQ. 37. In what diflierence of position are they ?

A. In Exhibit '*J/' the deflectors are inclined

dozrard and inwardly at an angle to the main wall

of the fitting; whereas, in Exhibit ^'I," the side walls

of the fitting perfonii the same service as the de-
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flcctors in Exhibit ^^ J'' without said side walls being

inclined inward.

XQ. 38. The sides of the deflectors next to the

lateral openings in both Exhibits *'E'' and ''P," and

by comparison Exhibits ''J'' and ''I," have the same

direction and service, have they not; and perforai

the same function?

A. Substantially the same.

Redirect Examination by Mr. MOODY.
RDQ. 1. I will ask you to state, Mr. Wishart,

looking at Exhibit ''I," that if the other half or por-

tion of this fitting was in place, and it was then a

complete fitting, whether or not any deflectors, side

walls, or anything else would be projecting down-

wardly and inwardly to the main bore of the main

pipe and opposite or over the orifice of the lateral

openings.

A. There would be no deflectors or side walls pro-

jecting in toward the main bore of the fitting.

RDQ. 2. How about the latter part of that ques-

tion? A. Well, I think there would not.

CLAUDE V. WISHxVRT.
Mr. LYON.—We offer in evidence the castings

marked Complainants' Exhibits "V and ''J.''
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Notary's Certificate to Depositions of Morton and

Wishart.

State of California,

Count}^ of Los Angeles,—ss.

I, Frank L. A. Graliani, a notary public within

and for said County and State, do hereby certify

that the foregoing depositions of Fred B. jMorton

and Claude V. Wishart were taken before me on be-

half of defendant in the within-entitled suit com-

mencing at 10 A. M., Wednesday, August 1, 1906,

at the office of Townsend, Lyon, Hackley & Knight,

504-7 Merchants Trust Co. Bldg., in the City of Los

Angeles, California ; that each of said witnesses was

by me duly sworn to testify the truth, the whole

truth and nothing but the truth in said cause before

commencing his deposition; that during the taking

of said depositions complainants and defendant were

represented by their counsel as appears in the fore-

going record; that the testimony of said witnesses

was taken down directly in typewriting by Ruby

Archer under my instructions and direct from the

question of counsel and answer of witness, and that

the foregoing record contains a true and correct

statement of said testimony and of the proceedings

had upon the taking of said depositions; that each

of said witne6^es read over his deposition before sign-

ing the same. 'l^ %.

I further certify that I am not connected wdtli

eiUier of the parties to said suit either by blood
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or marriage, and am not interested either directly or

indirectly in the matter in controversy or the event

thereof.

In testimony whereof witness my hand and official

seal this first day of August, 1906.

[Seal] FRANK L. A. GRAHAM,
Notary Public in and for Los Angeles County, State

of California.

[Endorsed] : No. 1232. United States Circuit

Court, Southern District of California, Southern

Division. Frank Walker and Reese Llewellyn vs.

Fred B. Morton. In Equit}'. Depositions on Be-

half of Defendant. Fred B. Morton, Claude V. Wis-

hart. Opened and Filed Mar. 19, 1907. Wm. M.

Van Dyke, Clerk. Chas. N. Williams, Deputy.

Frederick S. Lyon, Townsend, Lyon, Hackley &

Knight, 504-7 Merchants Trust Bldg., Los Angeles,

Cal.

United States Circuit Court, Southern District of

California, Southern Division,

IN EQUITY—No. 1232.

FRANK WALKER and REESE LLEWELLYN,
Complainants,

vs.

FRED B. MORTON,
Defendant^-.

Depositions on Behalf of Defendant.

Proofs for final hearing, taken on behalf of de-

fendant in the above-entitled suit, at the office of
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Townsend, Lyon, Hackley & Knight, 504 Merchants

Trust Building, Los Angeles, California, before

Frank L. A. Graham, Notary Public in and for Los

Angeles County, California, commencing at 10 A. M..

Tuesday, August 28th, 1906, pursuant to agreement.

Present: Elmer I. Moody and C. M. Simpson, on

behalf of defendant, and defendant Fred B. Morton,

personally. Frederick S. Lyon on behalf of com-

X>lainants.

Whereupon the following proceedings were had:

Deposition of W. D. Nev/ell on Behalf of Defendant.

W. D. NEWELL, called as a witness on behalf of

defendant, being first duly sworn and cautioned ac-

cording to law, testified as follows:

Direct Examination by Mr. MOODY.
Q. 1. Please state your name, age, residence and

occupation.

A. W. D. Newell; plumber; 218 W. First Street,

Los Angeles, Cal., is my place of business. I live

in Los Angeles.

Q. 2. How long have you been in the plumbing

business "?

A. Nineteen years. You mean running a biisi-

ness or journeyman "?

Q. 3. As a plumber.

A. Well, that would be nineteen years, then.

Q. 4. Are you familiar with plumbers' materials,

supplies, soil-pipe fittings, etc.? A. Yes.

Q. 5. Have you ever been engaged in the sale or

manufacture of drainage soil-pipe fittings %
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A. Selling, yes ; but manufacturing, no.

Q. 6. Tins is Complainants ' Exhibit '

' E. " I will

ask you to make an examination of that fitting, and

state whether or not you are familiar with the con-

struction and operation of the fitting ? A. Yes.

Q. 7. How long have you known this fitting?

Mr. LYON.—Objected to as incompetent, no

proper foundation laid, as inadmissible under the

pleadings, if it is sought to prove by this witness

prior use prior to the invention of Prank Walker,

of either of the subject matters covered by the patents

in suit.

Mr. MOODY.—The question is for the purpose of

testing the witness in regard to his knowledge of

the construction of the fitting, and also as to the time

of his own knowledge that this fitting, or one in prin-

ciple the same, was in use prior to the time of the

patent of Mr. Walker.

Mr. LYON.—We re^Dcat the objection, as there is

no notice in the pleadings of any defense of such

anticipatory knowledge or use by this witness, and

further object on the ground that it is incompetent,

calling for the conclusion of the witness, and not

the best evidence, and as leading.

A. Why, about seven years, that is—this fitting

here ?

Q. 8. Yes. The princip«/ of Q. 7.

A. Well, I couldn't state positively, but I think

it was between four and five years. As near as I can

state—I know when he got the fitting out. (Refer-

ring to Ex. ^^E.")
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Mr. LYON.—The record shows a Q. 8, and the ob-

jections noted to Q. 7 stand as against the said Q.

8 and answer thereto.

Q. 9. How long have you been familiar with fit-

tings of the same character and principle and of

similar mechanical construction as Complainants-

ExhibitE"?
Mr. LYON.—Objected to as incompetent, no

proper foundation laid; as leading; as incompetent,

calling for the conclusion and expression of opinion

of the witness ; and upon the other grounds stated in

the objections to Q. 7.

A. The principle of this fitting—about eight

years.

Q. 10. I wdll ask you to make an examination of

Complainants' Exhibit ^^P," and state w^hether or

not you are familiar with the construction and op-

eration of the fitting.

Mr. LYON.—Objected to on the grounds stated

in the objection to the last preceding question.

A. Yes.

Q. 11. State whether or not, if there is a differ-

ence, between the two exhibits which you have exam-

ined?

Mr. LYON.—Objected to on the grounds stated in

the objection to Q. 9, and particularly on the groimds

that no proper foundation has been laid.

A. There is a difference.

Q. 12. I will ask you to take Complainants' Ex-

hibit *^E" and explain the mechanical construction

in detail, the use to which the fitting is put, then take
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Complainants' Exhibit '*F'' and explain in detail the

difference in the construction of that of Complain-

ants' Exhibit ^^E."

Mr. LYON.—Objected to on the grounds stated in

the objection to Q. 9. It is understood that our ob-

jection, that the testimon}^ of this witness is incom-

petent, no proper foundation havin;^ been laid, is

made as to all of his testimony, and such objection

will be understood as made to each succeeding ques-

tion asked the witness, inasmuch as the witness has

not qualified as an expert.

A. Well, this fitting. Exhibit ^^E," has got a par-

tition cast in it. That partition is put there to pre-

vent the water from one fixture from running into

another. That ex]3lains this fitting. Complainants'

Exhibit ^*F" is a double TY combination.

Q. 13. Is that all the explanation you wish to

make ?

A. Yes, you a^;ked me to compare the fittings.

Q. 14. I will ask you to state whether or not Com-

plainants ' Exhibit *^E" if it is a double TY combina-

tion. A. No, it ain't.

Q. 15. I will ask you to look at Complainants'

Exhibit ''E" and state whether or not you find de-

flectors extending inwardly and downwardly and over

the face of the lateral oiDcnings.

Mr. LYON.—The further objection is made that

the question is leading. A. Yes.

Q. 16. I will ask you to take Complainants' Ex-

hibit *'P" and state whether or not there are anv
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deflectors extending inwardly and downwardly and

over the face of the lateral openings and into the

main bore of the pipe.

Mr. LYON.—The further objection is made that

the question is leading.

A. No—not in the main bore of the pipe. Well

—

yes, I take that back, because it is the main wall of

the double Y extending down into the main bore of

the pipe, the main bore of the fitting.

Q. 17. I will ask you to look through this exhibit

and state whether or not you find any deflector ex-

tending from the side walls of the main bore into the

main bore in this fitting.

Mr. LYON.—Special objection made that the ques-

tion is leading.

A. I answered that question once—I said no,

there wasn't any. It is a double Y—there's no par-

tition in it.

Q. 18. I will ask you to again look into the fit-

ting and state whether or not, if you laiow, there is

any difference in the size in the main bore of the pipe.

Mr. LYON.—The special objection is noted, that

it is incompetent, not the best evidence.

A. There is none.

Q. 19. Mr. NewTll, I hand you here a fixture.

State whether or not you are familiar with the fitting

which I show you, marked Defendant's Exhibit 1?

A. Yes.

Q. 20. How long have you been familiar with

this fitting?
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Mr. LYON.—Objected to as inadmissible under the

pleadings, if it is sovight to prove by this witness

either knowledge or prior use of this fitting prior to

either the invention by Prank Walker of either of the

subject matters covered by the patents in suit, or to

prove public use of this fitting more than two years

prior to the date of the apj^lications for the respective

letters patent in suit. No notice of any such defense

or any such knowledge or use by this witness is set

up in the answer. A. Twenty-seven years.

Q. 21. I will ask you to state whether or not, if

you know^, whether the construction and operation of

Defendant's Exhibit 1 and Complainants' Exhibit

*'F" in operation and use are practically the same

thing ?

Mr. LYON.—In addition to our general objection

that the witness has not qualified to testify as an ex-

jDert, we object to this question on the ground that it

is incompetent, not the best evidence, the esiiibit it-

self being the best evidence as to its construction ; and

the question calls for the mere conclusion and ex-

pression of opinion of the witness as to Exhibits **I"

and ^^F" being practically the same thing, and is

therefore leading, as well as incompetent.

A. Exhibit ^^I" and Exhibit ^*P" is the same

thing except that one is formed into a sanitary T and

the other is a double Y. This here is a double Y and

this is a double TY.

Q. 22. I will ask you to examine Defendant's

Exhibit 2. State whether or not vou are familiar
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with the construction and operation and the use of

Defendant's Exhibit 2. A. Yes.

Q. 23. How long have you been familiar with

this fitting?

Mr. LYON.—The same objection as noted to this

question as noted to Q. 20.

A. Well, this fitting itself, or tlie principle of this

fitting—about 27 years—25 years. It's the same as

those fittings there—I don't see what you are trying

to get at. TY combination, the same as this. Exhibit

'^F." One is brought out farther than the other, that

is all.

Q. 24. You stated in answer to a question, that

in Complainants' Exhibit ^^E" that there were de-

flectors extending inwardly and downwardly over the

face of the lateral openings, for the purpose of direct-

ing the drainage downwardly. A. I did.

Q. 25. AVill you now state how this is accom-

plished in Defendant's Exhibit 1 and 2 and Com-

plainants' Exhibit ^^F"?

A. There's a partition cast in this Exhibit '^E,"

and in Exhibit ^'F" or Exhibit *'l" there is not a

partition cast in it. That is, in this Exhibit ''E" I

stated that there was a partition cast in it ; a deflector

cast in it; and in Exhibit ''I" and ''F" there is not a

partion or a deflector cast in it.

Q. 26. In Complainants' Exhibit ^'E" are the

deflectors for the purpose of throwing the drainage

downwardly into the main bore of the pipe?

A. Yes.
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Q. 27. How is the drainage turned downwardly

in Defendant's Exhibits 1 and 2 and Complainant's

Exhibit "F'^'l A. By the walls of the fitting.

Q. 28. Do the walls of any of the fittings—of De-

fendant's 1 and 2 and Complainants' Exhibit ^'F"—

extend inwardly and downwardly and over the faee

of the lateral openings ?

Mr. LYON.—Objected to as leading.

A. No, they do not. Well, I should say they do.

Yes, they is—that is the wall of the fitting, being

sloped the way it is, the water would strike the wall

of the fitting, and therefore divert it down. Yes,

that's right.

Q. 29. I will ask you to state whether or not, in

Complainants' Exhibit ^^F," if there is anything,

either in the form of deflectors, or the walls of the

pipe, extending into the main chamber or main bore ?

Mr. LYON.—Objected to as incompetent, not the

best evidence, and as leading.

A. Well, I don't see any deflectors in it.

Q. 30. I will ask you to state whether or not, if

it is possible for any portion, or any part of any of

the pipes in Complainants' Exhibit ^^F" to extend

into the main bore of the pipe.

Mr. LYONS.—The special objection is noted, that

it is incompetent, not the best evidence, calls for the

conclusion of the witness, and is leading. It is under-

stood, of course, throughout this examination, that

our objection that the testimony of this witness is in-

competent, no proper foundation laid, the witness
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not having qualified as an expert, stands as to all

questions asked or to be asked of liim.

A. The pipe to extend into the main bore of the

pipe—well, it's impossible, yes, for any pipe to ex-

tend directly into the main bore of the pipe—if that's

the question.

Cross-examination.

Mr. LYON.—We move to strike the testimony of

the witness from the record on the grounds and for

the reasons stated in the objections, subject to a rul-

ing upon such objections and this motion to strike

out the deposition, and with the understanding that

if such objections are sustained, or such motion to

strike out granted, the cross-examination shall like-

wise be striken out, I will cross-examine the witness.

Mr. MOODY.—We object to the cross-examination

of the witness being str^Vven from the record, regard-

less of the deposition of the objection to our motion.

Mr. LYON.—XQ 1. Assuming that the fitting,

Exhibit ^'E," was installed in place for taking the

drainage from a bathtub—the mouth of the trap be-

ing approximately 15 inches below the top of the

water in the tub, what would be the pressure of the

water at the lower mouth of the trap, assuming that

the outlets were closed.

Mr. MOODY.—I object to the question as not

proper cross-examination, and that it is assuming

facts which have not been proven, and that it is mis-

leading, unintelligible, and does not tend to prove

any issue in this case.
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Mr. LYON.—The question is asked to test the wit-

ness as to his eonipetency to testify as an expert, and

we insist upon an answer.

Mr. MOODY.—Then the further objection that the

subject matter of the question is wholly inconsistent

Avith the subject matter at issue and for which this

Avitness was called as an expert.

A. I'd better go down and get my scale of weights

and pressures. Well, I refuse to answer that. It's a

foolish question.

XQ. 2. Then you don't know how far the water

would flow from the mouth of the trap.

Mr. MOODY.—I make the same objection to the

question as to XQ. 1.

A. I refuse to answer. If there's anything about

that fitting you want to ask me, ask me, and I'll tell

you. That's what I am up here for.

XQ. 3. Assuming that the fitting. Exhibit ^'F,"

was set in place with the proper connections for tak-

ing the drainage from a bathtub, and the mouth of

the trap screwed into one of the lateral openings of

the fitting, how far would the end of the mouth of the

trap be below the bottom of the bathtub?

Mr. MOODY.— I make the same objection as to

XQ. 1.

A. Well, we don't generally screw the mouth of

a trap into this thing ; we generally fit the waste end

of a trap into this thing. I never done it that way

when I learued mv trade.
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XQ. 4. Then how far would the mouth of the

waste end of the trap, as it screwed into one of the

laterals of Exhibit *'F," be below such bathtub'^

Mr. MOODY.—Same objection as to XQ. 1.

A. What size trap you want to use—then I can

tell .you—the3^ make traps different sizes and lengths,

you know.

Mr. LYONS.—Suitable for use with Exhibit ^^F."

A. It's according to what length of trap you use.

XQ. 5. Are these traps placed above or below the

floor'?

Mr. MOODY.—Same objection as to XQ. 1.

A. Below the floor.

XQ. 6. Assuming then, that you used the short-

est possible trap that could be used and carry the

trap below the floor, how far, then, would the mouth

of the waste end of the trap as it screwed into one of

the laterals of Exhibit ^'F'' be below the floor of the

bathtub, in ordinary construction ?

Mr. MOODY^.—Same objection.

A. Well, what length do you want this trap from

the opening of this Exhibit ^^F"? Because we have

ordinances to go by and I want to see that you're

right, and I'm right too.

Mr. LYON.—The proper distance to comph^ with

the ordinance.

A. A quarter of an inch. Approximately, a

quarter of an inch. Necessary to give a little fall to

the opening. That is, the waste of this fitting below

the waste of that trap. That's the question you put.
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Mr. LYON.—I will ask the question re-read.

(Question XQ. 6 re-read.)

A. I claim that this fitting will be a quarter of

an inch below the waste end of the trap. That's the

only way I can interpret the question, even if the

trap is as short as possible.

XQ. 7. Do you mean in your last answer, that the

end of the mouth of the waste end of the trap as it

screws into the lateral opening of Exhibit ^^F,"

Avould lie only one-quarter of an inch below the sur-

face of the bottom of the bathtub 'l

A. Give me the mouth of a trap and give me the

waste end of the trap, and I can answer the question.

I can answer, because I understand my business. I

am a plumber, and you are an attorney. I answered

that question with regard to the waste end of the

trap, the fitting necessarih^ would have to be the inlet

of the fitting a quarter of an inch below the waste

end of the trap.
\ '^>\'^M

XQ. 8. Assuming then, that this connection had

been made as you have referred to. How far would

the end of the lateral of Exhibit *^F" lie below the

outlet from the bottom of the bathtub.

Mr. MOODY.—Same objection as to XQ. 1.

A. Well, to Santa Monica, if you carry the pipe

that far.

W. D. NEWELL,
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Deposition of Claude V. Wishart, Recalled on Behalf

of Defendant.

CLAUDE V. WISHART, recalled on behalf of de-

fendant, testifies as follows:

Direct Examination by Mr. MOODY.

Q. 18. Mr. Wishart, you have seen this drawing

before'? (Handing witness Complainants' Exhibits

'^G^and^^H.'O A. I have.

Q. 19. I will ask you to state, Mr. Wishart, look-

ing at Complainants' Exhibit ''H," whether or not

this portion of the fitting, which shows that it is ex-

tended into the main bore of the pipe, is a correct

drawing of Complainants' Exhibit ^'F."

Mr. LYONS.—Objected to as incompetent, not the

best evidence, and as having alread.y been gone over

in this witness's previous deposition.

A. The drawing of the cross-section at the frac-

ture is correct, except as to the choking of the vent

pipe to a lesser diameter than the drainage discharge.

But there shouli^ be a diminishing line showing the

entrance of the lateral openings, which would cor-

respond to my description of the cutting and joining

of the pipe on the bias.

* Q. 20. I will ask you, Mr. Wishart, to make an

examination of the drawings of Defendant's Exhibit

3, calling your attention more particularly to the one

marked Fig. 1, and ask you to state whether or not

the drawing as there shown shows a correct sectional

view of Complainants' Exhibit "Y^'^i
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Mr. LYON.—Objected to as incompetent, not the

best evidence and no proper foundation laid, and as

leading.

A. It does, and the two dotted lines extending

down from the side openings show the center of the

fitting, to illustrate my idea of the dimishing line as

described in previous answer.

Q. 21. Looking at the same exhibit, looking at

Fig. 2, will you state w^hether or not the drawing

shows a correct sectional view from the side of the

fitting, showing the opposite side from Fig. 1?

Mr LYON.—Same objection as noted to Q. 20.

A. It is a correct sectional view of the object, such

as it is. That is, looking from either of the drainage

entrances—lateral entrances.

Q. 22. State wiiat portion of the fitting, looking

directly into the lateral oi)enings, you w'ill see at the

back.

Mr. LYON.—Same objection.

A. You see the side wall of the lateral opening.

Q. 23. I v,dll ask you to indicate on the drawing

the starting-point of the top of the lateral opening,

where it enters the main bore of the pipe.

A. It would be at the junction of the cun^ed lines

in the center of the drawing.

Q. 24. At the lower or upper side of the circle ?

A. On a line with the under side of the lateral

opening.

Q. 25. State whether or not, beginning at the point

you have indicated as the top of the opening, to tlio
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bottom of the disappearing line, there is an}^ obstruc-

tion or anvtliing covering the orifice of the lateral

opening.

Mr. LYON.—Objected to as incompetent, not the

best evidence, and as leading.

A. No, there is not. It is merely a continuation

of the entering, lateral opening.

Q. 26. At the point indicated, at the lower line of

the circle, or the beginning point of the top of the

opening, what part of the fitting constitutes that

point ?

A. The side walls of the vent pipe.

Q. 27. Can 3^ou estimate, still looking at Figure

2, the length of the lateral opening as shown by the

figure ?

Mr. LYON.—Objected to as incompetent, calling

for the conclusion and expression of the witness, and

not for a fact.

A. It would depend on the size of the pipe end

and the angle at which the lateral opening enters the

main pipe.

Q. 28. Approximately as shown in the drawing

—

what would you say as to the length %

Mr. LYON.—Same objection.

A. About 2y2 inches—214 inches.

Q. 29. Calling your attention to the same exhibit,

figure 4, state whether or not the drawing shows a

correct sectional view from the side of the lateral

opening of Complainants' Exhibit **E."

Mr. LYON.—Objected to as incompetent, not the

best evidence. And no proper foundation laid.
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A. It does.

Q. 30. I win ask you to state, looking through the

circle representing the lateral opening, and state

-what portion or part of the fitting you see.

A. The deflector is represented by a dotted line

underneath the lateral opening.

Q. 31. Will you describe the starting-point from

the top of the deflector, giving its course downwardly,

and w^hat portion of the fitting, or the lateral ox3ening,

if any, is covered by the deflector ?

Mr. LYON.—Objected to as incompetent, and not

the best evidence.

A. The entire lateral opening is covered by the

deflector. The deflector begins at the upper side of

the lateral opening, and extends down and inw^ardly.

Q. 32. Calling your attention to Pig. 3 of the same

exhibit, state whether or not the drawing as there

show^n constitutes a correct sectional view of Cora-

plainants' Exhibit ''E."

Mr. LYON.—Objected to as incompetent and not

the best evidence ; as incompetent, no proper founda-

tion having been laid ; and as leading ; and as having

already been gone over in the witness' previous dep-

osition. A. It does.

Mr. MOODY.—We offer this drawing, Defend-

ants' Exhibit 3, in evidence.

Mr. LYON.—Objected to as incompetent, no

proper foundation having been laid.

Q. 33. Mr. Wishart, calling your attention to the

drawing marked Defendant's Exhibit 6, calling your

attention to the side lines of both the main bore and
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also the side lines of the lateral opening, and state

whether or not the lines as shown there show the lines

of the interior of Complainants' Exhibit ^^F."

Mr. LYON.—Objected to as incompetent, no prop-

er foundation laid, and as calling for the conclusion

and expression of the witness as to a matter to which

he has not shown that he is competent to testify;

and as incompetent, not the best evidence, the draw-

ing and the fitting Exhibit *^F" speaking for them-

selves and it being apparent from Defendant's Ex-

hibit 6 that said drawing is not drawn to the true scale

of the fitting, Exhibit '^P."

Mr. MOODY.—To which we take exception to the

assumed statement of facts on the part of Mr. Lyon,

in making his objection, in which he states that it is

apparent that the drawing is not a correct one ac-

cording to scale.

A. The drawing represents substantially iho^ lines

of a cross-section of the fitting, exposed hit splitting

the fitting vertically through the lateral openings.

Q. 34. Looking at Complainants' Exhibit ''H,"

calling your attention to the wall which appears to

be darkened to show the thickness of the material

of which the fitting is made, and looking at Defend-

ant's Exhibit 6, and to the same portion of the fitting

as indicated in Complainants' Exhibit ^^H," and call-

ing your attention to the cross-lines on that portion

of the fitting on which there were no marks, as shoAvn

by the opposite side, and state whether or not that

if that x>ortion of the drawing was darkened in the
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same manner as the same portion is darkened in

Complainants' Exhibit *^H," and state whether or

not if it would not be identically the same drawing.

Mr. LYON.—Objected to as leading, as incompe-

tent, not the best evidence, as incompetent, no proper

foundation laid, and as involved and mcluding more

than one question.

A. Substantially the same.

Q. 35. State whether or not, if in Defendant's

Exhibit 6 if there is any material or any lines shown

other than the side walls of the fitting of both the

main bore and the lateral openings.

A. The vertical lines of the lateral opening are

extended—extended lines showing the angle at which

the lateral opening enters.

Q. 36. Calling your attention to the dotted lines

on either side of the fitting, starting at the top of

the lateral opening as it enters into the main bore,

and extending doA\nQwardly to the ending or bottom,

part of the lateral oj^ening, and state whether or not

the main bore appears to be free during its entire

length.

Mr. LYON.—Objected to as incompetent and not

the best evidence.

A. It appears to be the same size throughout.

Mr. MOODY.—We offer in evidence Defendant's

Exhibit 6.

Mr. LYON.—Objected to as incompetent, no prop-

er foundation laid, not identified as being a true and

correct drawing of any fitting manufactured by de-
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fendant or sold or used by defendant, or of any fit-

ting exhibited in this case.

Q. 37. Calling your attention to a casting marked

Defendant's Exhibit 4, I will ask you to state

whether or not you have examined the casting ; if so,

when did you first have occasion to examine it, and

for w^hat purpose ?

A. Some time in the latter part of 1905, this cast-

ing was presented to me by the defendant, at which

time I w^as instructed to have patterns made for the

manufacture of same. In other w^ords, this is the

original sample, which has since been cut in two. It

is only a portion of the original sami^le.

Q. 38. Looking at the interior of the easting, Ex-

hibit 4, and into the main bore of the pipe, I will ask

you to state whether or not the pipe is of the same

dimensions during its entire length.

Mr. LYON.—Objected to as irrelevant and inmia-

terial, and as incompetent, not the best evidence.

The further specific objection is made, that this fit-

ting, Exhibit 4, was not made by the defendant, or

sold or used by him, and is totally irrelevant to the

issues of this case. A. It is.

Q. 39. I will ask you to state wiiether or not De-

fendant's Exhibit 4 and Complainants' Exhibit ^^F,"

if Complainants' Exhibit *'F" was cut in two in the

same manner, would show the interior to be the same

as Exhibit 4, Defendant's Exhibit 4.

Mr. LYON.—Objected to as leading, as incompe-

tent, not the best evidence, the Exhibit ''F" being
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the best evidence as to what the same would show,

and as incompetent, no proper foundation laid.

A. It will show the same.

Q. 40. I will ask you to state the length of the

lateral opening as shown on the interior of Defend-

ant's Exhibit 4.

Mr. LYON.—Objected to as irrele\^ant and imma-

terial.

A. It appears to be nearly three inches in length,

that is, taking the distance without measurement.

Total length, three inches and a quarter by measure-

ment.

Q. 41. State whether or not the interior of the

fitting as shown in Defendant's Exhibit 4, if there

are ^\\j lines or any material or substance therein

shown, except the main w^alls of a continuous pipe,

both as to the lateral opening and the main bore.

Mr. LYON.—Objected to as irrelevant and imma-

terial. It appears from the testimon}^ of this wit-

ness, that Exhibit 4 was not manufactured, sold or

used by the defendant Morton, and is not in issue in

this case.

A. No, there are not. There is no material.

Q. 42. State whether or not, in Defendant's Ex-

hibit 4, if there are any deflectors or any portion of

the walls of the fitting, extending inwardly and down-

wardly, and over the face of the lateral opening of

the main bore.

Mr. LYON.—Objected to as irrelevant and imma-

terial, for the reasons already stated, and as incom-
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petent, not the best evidence calling for the conclu-

sion and expression of opinion of the witness, and no

proper foundation laid, and as leading.

A. There is nothing extending into the main bore.

Q. 43. State whether or not there is anything over

or opposite the lateral openings, either in the foim

of deflectors or side walls, in Defendant's Exhibit

4.

Mr. LYON.—Objected to as irrelevant and imma-

terial, and incompetent and not the best evidence,

and incompetent, no proper foundation laid, and as

leading. It will be understood that our objection to

the irrelevanc}^ and immateriality of Exhibit 4 will

extend to all questions hereafter asked in regard

thereto, without hereafter repeating the same.

A. The side walls of the vent portion of the fit-

ting extend on a line with the lower opening, I should

say lower side of the lateral openings.

Q. 44. Calling your attention to a casting marked

Defendant's Exhibit 5, state whether or not you have

had occasion to examine this casting. If so, state

whether or not it is a casting manufactured by the

complainants, and as shown in their letters patent and

their Exhibits '^\" and ^^B" herein.

A. It is the opposite cross-section of the same

fitting as introduced on former cross-examination.

I refer to Complainants' Exhibit ^' J."

Q. 45. I will ask you to state whether or not De-

fendant's Exhibit 5 is a fitting which contains a de-

flector extending inwardlv and downwardlv and over
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the face of the lateral opening, and extending into

the main bore of the pipe, and if so, does Defendant's

Exhibit 5 so show it ?

Mr. LYON.—Objected to as incompetent and not

the best evidence.

A. Yes, it is and does.

Q. 46. Does the deflector extending into the main

bore of the pipe as shown in Defendant's Exhibit 5,

constitute or form any part of the walls of either the

main bore or the lateral opening?

A. I think it is intended to be an independent

portion.

Q. 47. Is it an independent portion "?

Mr. LYON.—Objected to as incompetent and not

the best evidence, and as incompetent, no proper

foundation laid, and as calling for a conclusion and

expression of the witness in a matter in regard to

which the exhibit speaks for itself. xi. It is.

Q. 48. Galling your attention to the size of the

main bore of Defendant's Exhibit 5, and comparing

Defendant's Exhibit 4, I will ask you to describe the

difference.

A. The difference appears to be that the lateral

openings discharge into the main bore of the pipe in

Exhibit 4, the upx^er j)ortion of which provides the

vent ; whereas in Exhibit 5, the fitting is provided witli

a receiving chamber by the enlargement of the regular

bore.

Q. 49. Looking at Defendant's Exhibits 4 and 5

and assuming that Defendant's Exhibit 5 was made
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with the same proportions and dimensions as Exhibit

4, what would then be the effect in Exhibit 5 ?

Mr. LYON.—Objected to as irrelevant and im-

material, being a comparison of Exhibit 5 with a

structure irrelevent and immaterial under the issues

of this ease, and based on a hypothetical state of facts

not shown by the testimony of this witness, or the

testimony of any other witness, to exist, or to ever

have existed, and incompetent, no proper foundation

laid to qualify the witness to testify as an expert in

relation to the matter inquired about.

By Mr. MOODY.—I will ask Mr. Lyon if he will

stipulate that Defendant's Exhibit 4, with which it

is sought to make a comparison by the last question

with Exhibit 5, that Defendant's Exhibit 4 is a struc-

ture which is irrelevant and imaterial to the issues

of this case.

Mr. LYON.—I do not understand counsel's ques-

tion. If counsel means to ask if we contend that a

structure like Exhibit 4 would infringe, I answer that

by stating that if defendant Morton has made or sold

or used Exhibit 4, then I maintain it is an infringe-

ment of both of the patents in suit; but our objection

that Exhibit 4 is irrelevant and immaterial is based

on the fact that the evidence of this witness does not

disclose that defendant Morton ever made or used

or sold Exhibit 4, nor is there any evidence in this

case at the present time, showing that defendant Mor-

ton ever made or sold or used Exhibit 4; and counsel

for defendant is comparing Exhibit 5 with a structure

illustrated by Exhibit 4, which, so far as the record



108 Fred B. Morton vs.

(Deposition of Claude V. Wishart.)

shows, is not made used or sold by any of the parties

to this controversy.

Mr. MOODY.—The answer is purely argume^^iive

and if the statements therein made are true, my only

answer could be that the complainants have absolutely

failed to make out a case against the defendant Mor-

ton ; and if that be true, I am willing to rest the case

without further evidence.

Mr. LYON.—Counsel for defendant is at libertv to

close his case whenever he wishes. If, however, we

had any proof that Exhibit 4 was part of a fitting

manufactured or used or sok by defendant, that fact

would avoid our objection to the irrevelancy and im-

materiality of Exhibit 4. We are not bringing the

present suit against the defendant Morton to litigate

the possibility of infringement by some other fitting,

the manufacturer, seller or user of which is unknown

to us, and not a party to this suit. Our objection of

irrelevancy and immateriality of Exhibit 4 is based

entirely on the theory that the testimony of this wit-

ness indicates that the fitting. Exhibit 4, was not

made, used or sold by defendant Morton.

A. I don't understand the question.

(Question re-read.)

Q. 50. Assuming that Defendant's Exhibit 5 was

made with the same proportions and dimensions as

Defendant's Exhibit 4, what would be the effect on

Defendant's Exhibit 5 in regard to the main bore of

said exhibit, as to its being choked or being free for

the discharge of the drainage ?
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Mr. LYON.—The same objection as noted to Q.

49.

A. I think—3'ou mean if the bore of Exhibit 5

were straight and as in Exhibit 4. The effect would

be to choke the opening from lateral discharge, and

also the vent.

Q. 51. As an expert witness, I now ask you to

state, looking at Defendant's Exhibits 4 and 5, and

anv other exhibits which have been filed in this case,

either bv complainant or defendant, and state

w^iether or not that either Defendant's Exhibit 4,

Complainants' Exhibit *^F," are a duplicate or a re-

production or an infringement or in any manner the

same as Complainants' Exhibit '^E" or of either of

the patents as shown in Complainants' Exhibits '*A"

and'^B"?

Mr. LYON.—Objected to as not the proper sub-

ject matter of expert testimony, it being for the Court

and not for the witness, to determine whether or not

infringement is shown or exists in any of the exhibits

jBled in this case. Objected to as incompetent, no

proper foundation laid, the witness not having quali-

fied to testify as an expert on the matters inquired

about; as leading; and in so far as the question refers

to Exhibit 4, irrelevant and immaterial, unless it is

shown that defendant has made, used, or sold fittings

embodying the construction illustrated in Exhibit 4.

Mr. LYON.—I ask leave to cross-examine at this

time as to the familiaritv of the witness with Com-

plainants' Exhibits '*A" and ^^B."
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Mr. LYON.—Q. 1. Mr. AVisliart, have you ever

carefully read and considered the whole of the speci-

tieations, drawings and claims of complainants' pat-

ents, Exhibit ''A" and ^^B," or either of them!^

A. I have not.

Mr. LYON.—We reiterate our objection as to in-

competency, no proper foundation laid.

Mr. MOODY.—Before answering the question, I

will ask you to carefully read Complainants' Exhibits
'

'A " and ^

' B, " and then to ansAver the question.

A. I have now read both of said patents. They

are neither a reproduction or duplicate of Exhibit 5.

My opinion would be, that they are not an infringe-

ment of the patents.

Q. 52. Assuming, by the way of explanation of

Defendant's Exhibit 4 and Complainants' Exhibit

''F," I am using an illustration Defendant's Exhibit

7, that if a straight pij^e was cut on a bias from the

side of the pipe, and that another pipe was cut on a

bias, and the two bias cuts were then joined together,

and the latter opening of the L turned over, would it,

or Avould it not, be exactly the same as Defendant's

Exhibit 4 and Complainants' Exhibit ''F"f In an-

swering the question, I will ask you to illustrate with

Defendant's Exhibit 7.

Mr. LYON.—Objected to as incompetent, no prop-

er foundation laid; as immaterial and irrelevant, and

based upon a hypothetical structure not shown to ever

have been used or to have existed, and as incompetent,
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not the best evidence. No foundation whatever has

been laid with respect to Exhibit 7.

A. Exliibit 7 is an illustration to in,y answer in a

previous examination. In reference to the construc-

tion of cutting pipe on this bias. Substantially, the

same results would be obtained. In fact, the same

interior construction would result. The openings of

this Exhibit 7 from the hinged portion upward, repre-

sent the lateral openings cut on the diagonal or bias

line, and oval apertures made in the main pipe corre-

spond to the cuts of the lateral openings, constituting

the fitting as described.

Q. 53. I will ask you to state whether or not, if

Complainants' Exhibit '"E" and Defendant's Ex-

hibit 5 could be in the manner as de^cibed in your last

answer 1 If not, why not ?

Mr. LYON.—Objected to as irrelevant and im-

material, and as incompetent, calling for a conclusion

of the witness, and based ui)on a Itypothetical state

of facts, i. e., a construction, not shown to ever have

existed, or to exist, either now or prior to the date of

the filing of either of the applications for the patents

in suit.

A. It could not be constructed from ordinary pipe,

because of the swelling of the fitting to create receiv-

ing chambers. Also on account of the construction of

the deflectors.

Q. 54. I will ask you to look at Exhibit 1, De-

fendant's Exhibit 4, and taking as an illustration De-

lendant's Exliibit 8, and by inserting Defendant's
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Exhibit 8, in the lateral opening of Exhibit 4, and

state whether or not the bias as there shown jn'acti-

ealh^ illustrates the bias of the lateral opening as it is

joined onto the main r)ipe.

Mr. LYON.—Objected to as irrelevant and im-

material, and as based on a hypothetical structure, not

shown to be used either by the defendant in this case,

or by any other person, firm or corporation at any

time ; as incompetent, no proper foundation laid, and

as leading.

A. It shows the angle at which the lateral open-

ings enter the main pipe.

Mr. MOODY.—I offer in evidence Defendant's

Exhibits 7 and 8.

Mr. LYON.—Object to the same as incompetent,

no proper foundation laid, and as irrelevant and im-

material, and as unidentified wdtli any prior structure

used by anyone i)rior to the applications for the re-

spective letters patent in suit, or as used by defendant

herein, and further, that it appears from Exhibit 8,

that the same is an inch and a quarter pipe, assmned

to be fitted upon an inch and a half, and therefore not

constructed for use with anv of the fittings manufac-

tured, used or sold by either defendant or complain-

ants.

Mr. MOODY.—In regard to the objection of Mr.

Lyon, the exhibit is not offered for the purpose of

showing size, but to show construction.

Q. 55. I will now ask a'ou to look at Defendant's

Exhibit 1 and 2, and Complainants' Exhibit '^F,"
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and state whether or not the three exhibits in con-

struction, operation and principle, are the same.

Mr. LYON.—Objected to as incompetent, no

proper foundation laid, and as calling for the con-

clusion and expression of opinion of the witness, and

not the best evidence. The testimony in regard to

Defendant's Exhibit 1 and 2 is further objected to as

irrelevant and innnaterial, it not being show^n when

the same were made, or by whom, or when used,

or by whom, and if for the purpose of anticipation

are inadmissible under the pleadings, because not

pleaded as anticipatory matter should be.

A. There is no material difference in the construc-

tion or operation of any of these fittings, except as to

the angles at which the lateral openings may enter the

main pipe. * ^Jf^if

Q. 56. I will ask you to take Defendant's Exhibit

9, a Catalogue by the name of Mott's Plumbing Cata-

logue, dated 1888, looking at page 258, and at the

plate No. 698 G, also at a Catalogue of Rungle Spence

Mfg. Co., of Milwaukee, date 1892, and at page 105,

Fig. 323, and state whether or not the drawings,

plates are there shown, are in structure, principa/ and

operation the same as Defendant's Exhibits 1 and 2

and Complainants' Exhibit ''F."

Mr. LYON.—Objected to as inadmissible under the

pleadings, there being no notice of any such defense

;

as incompetent, no proper foundation laid; as in-

competent, calling for the conclusion and expression

of opinion of the witness as to what is shown in a
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printed publication which must speak for itself; as

not the best evidence; as leading; and as irrelevant

and immaterial under the issues in this case.

A. These illustrations embody the same principle.

Mr. MOODY.—We offer in evidence Defendant's

Exhibits 1, 2, 4, 5, 6, 9, and 10.

Mr. LYON.—We object to Exhibits 1, 2, 9 and 10,

on the ground that the same are incompetent, no

proper foundation laid, no proof as to when the same

Avere produced ; as inadmissible under the pleadings,

there being no notice of any such defense; and as

irrelevant and immaterial. We object to Exliibit 4,

on the ground that it is incompetent, no proper

foundation laid, no proof as to when the same w^as

made or produced, or by whom, or where, as inad-

missible under the pleadings, there being no notice of

any such defense; as irrelevant and immaterial, not

being a structure made b}^ the defendant, or used or

sold by him. We object to Exhibit 5 on the ground

that it is incompetent, no proper foundation laid.

Mr. MOODY.—We offer in evidence Defendant's

Exhibits 11 and 12 to show the other half of Exhibits

5 and 4 respectively.

Mr. LYON.—We object to Exhibit 12, upon the

same grounds as stated in our objection to Exhibit 4.

Cross-examination by Mr. LYON.

XQ. 1. Eeferring to Complainants' Exhibit

^^F," as illustrated in Fig. I, of Defendant's Exhibit

3, what is the inside diameter at the mouth of the

lateral openings.
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A. It is an oblong opening, an inch and a half at

the narrowest point. Pleasuring from the bottom

of the lateral opening, horizontally across, it is an

inch aiid three-quarters. Measuring a radius across

from the bottom of the horizontal portion of the

lateral opening, on an angle of approximately 45

degrees is an inch and eleven-sixteenths.

XQ. 2 Now, taking the same measurements that

you have testified to in your last answer, from Com-

plainants' Exhibit ^^1," what do you find them to

be, using the same order in making your measure-

ments ?

A. An inch and a half on one side, and an inch

and seven-sixteenths on the other. Measuring from

the bottom of the lateral opening, horizontally across,

an inch and seven-sixteenths. And measuring on an

angle of approximately 45 degrees, an inch and a

half on one side, an inch and five-eighths on the op-

posite side.

XQ. 3. What is the measurement from the ter-

mination of the lower horizontal portion of one of

the lateral openings to the other lateral opening at

the same point, in Fig. 1 of Defendant's Exhibit 3.

A. Four and fifteen-sixteenths inches.

XQ. 4. What is the same measurement in Com-
plainants' Exhibit 1?

A. Four and a half inches. Four and three-

eighths exactly.

XQ. 5. Then Fig. 1 of Defendant's Exhibit 3 is

not a true scale drawing of the fitting manufactured

by you or your company for defendant, is itf
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A. No—it is not.

Mr. LYON.—We renew our tojection to Exhibit 3,

and move to strike the same from the record, on the

grounds and for the reason that said exhibit is not a

true drawing of what it purports to represent.

Mr. MOODY.—The exhibit is not introduced for

the purpose of sliowing the exact size or the exact

dimensions of an}'' fitting or exhibit on file herein,

but to show the sectional construction and general

princijjle in operation in the fitting.

XQ. 6. Is Defendant's Exhibit 6 a true and cor-

rect drawing to scale of the fitting manufactured by

you or your company for the defendant Morton "^

A. It is not.

Mr. LYON.—We move to strike Exhibit 6 from

the record, and exclude the same from consideration,

on the grounds stated in our objection to its introduc-

tion, and for the reason that the same is shown not to

be a true and correct drawing thereof, or of any

fitting manufactured by the defendant.

Mr. MOODY.—Defendant's Exhibit 6 was not in-

troduced to show a perfect drawing as to the scale

or size of any fitting or exhibit on file herein, but

was introduced for the purpose of showing the lines

of both the inside and outside of the main walls of

both the lateral openings and the main pipe. And

to show the connection of the lateral openings with

the side wall of the main bore.

Mr. LYON.—Neither the drawing, Defenda^'^^ Ex-

hibit 3, nor the drawing. Defendant's Exhibit 6, nan
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then serve any useful purpose herein, as neither of

the same are true drawings, showing correctly the

construction utilized by defendant; and being sec-

ondary evidence, are inadmissible, especially wdien

Complainants' Exhibit "V is offered in evidence,

showing, as testified by this witness, one of defend-

ant's fittings made by this witness, and sectioned on

the same lines as the two exhibit drawings objected

to. We therefore renew our motion to exclude Ex-

hibits 3 and 6.

Mr. MOODY.—I object to the remarks of Mr.

Lyon, on the ground that they are purely argume^^-

dve, do not sufiicientlv or correctlv state the facts in

regard to the exhibits,

Mr. LYON.—As to the correctness of m}^ state-

ment, I submit the testimony of this witness when on

the stand on August 1, 1906, and that given to-day by

him.

XQ. 7. How many fittings like Complainants' Ex-

hibit '^F" have you or your company manufactured

for the defendant, Fred B. Morton?

Mr. MOODY.—I object, on the ground that it is

not proper cross-examination, it has not been showai

that the witness has ever manufactured, or that he is

connected with any company that has ever manu-

factured any of said fittings for the defendant ; and

that it is an introduction of a new^ matter on cross-

examination that w^as not brought out on direct ex-

amination. And on the further ground that it is

mctompent, irrelevant and immaterial, and any state-
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ment that he might make with regard to same would

not bind this defendant, or in any way connect him

with the manufacture or sale of fittings like Exhibit

Mr. LYON.—The witness has heretofore testified

while on the stand, on August 1, that his company,

Pasadena Foundry Company, manufactured fittings

like Exhibit ^^F'^ for defendant F. B. Morton; but

in view of the objection of counsel, that this question

is not cross-examination as to matters to which this

witness has been this day interrogated, I will with-

draw the question, but direct the witness to remain

until after he has completed this deposition, when I

will recall him for further cross-examination as to

matters referred to in his original deposition.

CLAUDE V. WISHART.
No redirect examination.

Deposition of Claude V. Wishart, Recalled for

Further Cross-examination.

OLAUDE V. WISHART, recalled for further

cross-examination.

(By Mr. LYON.)

XQ. 1. Mr. Wishart, I understood you to testify

on Aug. 1, 1906, that your company, Pasadena

Foundry Company, manufactured for defendant fit-

tings like Exhibit ^*F." Is that correct?

Mr. MOODY.—I object on the ground that it

hasn't been shown that Mr. Wishart is in any way

connected with the Pasadena Foundry Company, or

that he has any knowledge whatever of the Pasadena
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Foundry Company ever having made any fittings for

defendant.

A. We manufactured fittings for Mr. Morton.

XQ. 2. How many fittings like Complainants' Ex-

hibit **F" has the Pasadena Foundry Company man-

ufactured for the defendant, F. B. Morton ?

Mr. MOODY.—I object on the ground that it is

not proper cross-examination, and that in his last an-

swer he did not state that they had manufactured fit-

tings for defendant like Exhibit '^F"; on the further

ground that it is the introduction of new matter on

cross-examination, as to how man}^ fittings had been

manufactured for defendant. And on the further

ground that any statement he might make would in

no way bind the defendant Morton.

A. I can onlv cfive an estimate from memorv.

Mr. MOODY.—I object to the witness making any

statement based on memory, on the ground that it is

not the best evidence, is incompetent, and not pro^^er

cross-examination.

XQ. 3. Does the Pasadena Foundry Company

keep books which would show the number of these fit-

tings manufactured for defendant?

x4l. Yes, they show hj the duplicate copies of or-

iginal invoices.

XQ. 4. I will ask you, then, to produce these books

to-morrow morning at 9:30, so that you can testify

from the records as to the number of said fittings

manufactured by the Pasadena Foundry Company
for the defendant.
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Mr. MOODY.—I object to this witness producing

any books until it is first shown that he is competent

to testify from said books, by a statement from him

that he made the original entries in said books.

Adjourned until 9 :30 A. M., Wednesday morning,

August 29, 1906.

Met pursuant to adjournment, at 9 :30 A. M. Wed-

nesday, August 29th, 1906. Present as before.

Gross-examination of CLAUDE V. WISHART
(Oontinued).

XQ. 5. Have ,you examined the books of the Pas-

adena Foundry Company, and are you able to state

how many drainage fittings like Exhibit *'F" said

company has manufactured for P. B. Morton, de-

fendant herein ?

Mr. MOODY.—I object to the question on the

groimd that it is not proper cross-examination ; it has

not been shown in any of the examination of this wit-

ness, that the fittings manufactured by the Pasadena

Foundry Company embody the construction or oper-

ation of either of the fittings as shown in Complain-

ants' Exhibit ^'A" and ^*B," or Complainants' Ex-

hibits ^^E" and ''J."

A. I have, and I am.

XQ. 6. How many fittings like and embodying the

construction of Exhibit *^F'' has the Pasadena

Foundry Company manufactured for and under the

direction of defendant, Fred B. Morton "?

Mr. MOODY.—I object to the question, on the

ground it is not proper cross-examination, and the
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introduction of new matter which was not brought

out on direct examination.

A. Our books show a total of 424 fittings.

Redirect Examination by Mr. MOODY.
EDQ. 1. How many fittings have you manufac-

tured, if any, for the defendant, embodying the con-

struction, operation and principle as shown in Com-

plainants' Exhibits ^^A'' and '*B," ^*E" and '^ J"?

Mr. LYON.—Objected to, as incompetent, calling

for the conclusion and exx3ression of opinion of the

witness, as to the construction and interpretation of

certain letters patent, no proper foundation having

been laid, qualifying this witness to interpret or con-

strue said letters patent, or to testify with regard

to the meaning or interpretation thereof, and as ask-

ing the witness to give his opinion as to whether fit-

tings embodying the construction illustrated by Com-

plainants ' Exhibit ^^P'' embody the construction,

operation and principle shown in the patents in suit,

w^hicli is a question for the Court, and not for the wit-

ness to determine.

A. I manufactured none embodying that prin-

ciple.

Recross-examination by Mr. LYON.
RXQ. 1. In your answer to the last question pro-

pounded to you by Mr. Moody, you base your answer

entirely upon your opinion that the drainage fitting

manufactured by Pasadena Poundry Company for

defendant, and embodying the construction illustra-

ted in Exhibit ^^P," does not embody the construction,
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operation, or principles of, or infringe upon, either

Complainants' Exhibits ''A" and 'VB," do you not?

A. I do.

CLAUDE V. WISHART.

Deposition of Fred B. Morton, Recalled in His Own
Behalf.

FRED B. MORTON, recalled in his own behalf,

testified as follows

:

Direct Examination by Mr. MOODY.

Q. 44:. Mr. Morton, I will ask you to take De-

fendant's Exhibits 4 and 5, and make an examina-

tion of them, and state whether or not you are

familiar with the said exhibits.

Mr. LYOX.—Objected to as irrelevant and im-

material. It does not appear from this record that

Exhibit 4 is a part of any drainage fittings manufac-

tured, used or sold by defendant, or a part of the

prior art. It will be understood that this objection,9

is made to all questions and testimony referring to

Exhibit 4, or any comparison thereof with either the

drainage fitting manufactured, used or sold by de-

fendant, or the drainage fittings of the patents in

suit ? A. I am.

Q;. 45. I will ask \o\\ to state whether or not if

Defendant's Exhibit 4 is in construction and prin-

ciple, the same as those manufactured by the Pasa-

dena Foundry Company for j^ou?

Mr. LYON.—Objected to as leading; as incom-

petent, no proper foundation laid; not the best evi-

dence.
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A. To all appearance and intention, it is.

Q. 46. Have you ever had occasion to examine De-

fendant's Exhibit 4? A. I have.

Q. 47. How long have yon been familiar with the

fitting?

A. I could not state positively. I think I saw

that fitting being used, or fittings made the same as

that fitting, b}^ the plumbers in this city some time

about June—May or June, last, a year ago—1905.

Q. 48. \¥hen did you first come into possession of

this part of this fitting, Defendant's Exhibit 4—this

individual fitting—this piece right here, none others ?

A. If Mr. Wishart can give you the record of the

time that I.instructed him to make a pattern, or have

a pattern made, the same as this fitting, it will give

about the time that I come in possession of this fit-

ting. It was about September, the latter part of

September, 1905.

Q. 49. What disposition did you have to make of

this exhibit?

A. I knew that there was a demand for these fit-

tings. Therefore I had patterns made, and went to

selling the fitting, the the same as I had different

other styles of fittings.

Q. 50. Were the fittings that you ordered made
by the Pasadena Foundry Company mad§ in the same

manner, and of the same construction, operation and

principle as Defendant's Exhibit 4?

Mr. LYON.—Objected to as incompetent, not the

best evidence, no proper foundation laid for the in-
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troduetion of secondary evidence, calling for the con-

clusion and opinion of the witness, and immaterial.

This witness has identified Complainants' Exhibit

*^F" as one of the fittings, manufactured for him by

the Pasadena Foundry Company, and that is the best

evidence.

A. To the best of my knowledge, they were.

Q. 51. State whether or not Complainants' Ex-

hibit ^*F" is a duplicate, and is manufactured in the

same manner in construction, operation and prin-

ciple, as Defendant's Exhibit 4.

Mr. LYON.—The same objection as noted to Q. 50.

A. It appears to be.

Q. 52. Is it?

Mr. LYON.—Same objection.

A. There mav be a little defect in the core not be-

ing pasted evenly together. Otherwise I would say

it was an exact duplicate.

Q 53. Looking at Defendant's Exhibit 5, and by

way of comparison with Defendant's Exhibit 4, will

you state wherein there is a difference, if any, in the

construction, operation and principle of the two fit-

tings ?

Mr. LYON,—Objected to as incompetent, no

proper foundation laid, the witness not having quali-

fied as an expert; and as incompetent, not the best

evidence; and immateria].

A. Nb—there is no similarity.

Q. 54. Is that your answer? I will ask the ques-

tion re-read.

(Q. 53 re-read.)
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Mr. LYON.—The same objection.

A. In Defendant's Exhibit 5, we have a partition

projecting in, over the lateral receiving openings,

down into tlie bore of the fitting, with an enlarged

chamber, mnch larger than the lateral receiving open-

ings, vent or discharge opening. On Exhibit 4, we

have nothing projecting into any bore of the fitting.

Our side walls become their own deflectors, by taking

my openings off of the outside of the center bore,

and raising up with my lateral openings above the

openings that open into the center bore of the fitting.

Q. 55. Looking at Defendant's Exhibit 4, I will

ask you to state what you find with regard to the size

of the main bore in its entire length.

Mr. LYON.—Objected to as immaterial.

(Question withdrawn.)

Q. 56. Looking at Defendant's Exhibit 4, state

whether or not the main bore of the pipe is one con-

tinuous pipe of practically the same dimensions, in

its entire length.

Mr. LYON.—Objected to as incompetent, not the

best evidence.

A. It is.

Q. 57. Looking at Defendant's Exhibit 5, what

have you to say with regard to the dimensions and

shape of the main bore of the pipe in its entire

length '?

Mr. LYON.—Objected to as immaterial, as incom-

petent, not the best evidence, as incompetent, no

proper foundation laid.
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A. It is much larger in its center portion than

either the upper or lo^Ye^ ends.

Q. 58. What is its shape?

Mr. LYON.—Same objection as noted to the pre-

ceding question. A. It shows an oval shape.

Q. 59. Assuming that Defendant's Exhibit 5, the

main bore and the lateral openings, were of the same

dimensions and size as Defendant's Exhibit 4, what

would then be the effect on the interior of Defend-

ant's Exhibit 5?

Mr. LYON.—Objected to as incompetent, no

proper foundation laid, as immaterial, being com-

Xmred with a structure not manufactured, used or

sold by defendant.

A. It would decrease very materially the vent

opening and the lateral receiving openings. In fact,

a fitting so decreased would not be acceptable to the

j)lumbing ordinance of this city.

Q. 60. Looking at Defendant's Exhibit 4, I will

ask vou to state whether or not there are anv de-

flectors, or any portion or part of the walls of the fit-

ting, extending inwardly, downwardly, and over any

portion of the lateral openings.

Mr. LYON.—Objected to as incompetent, no

proper foundation laid ; and as not the best evidence.

A. None whatever.

Q. 61. Looking at Defendant's Exhibit 5, stato^

whether or not there any deflectors, or any portions

of the walls of the fitting, extending inwardly and
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downwardly and over any j^oiiion of tlie lateral open-

ings.

A. There is a deflector in this behalf of the fit-

ing, Avhich measures— as near as I can measure it

—

two and a quarter inches across its face.

Q. 62. What portion or proportion does the de-

flector you mention extend over the lateral opening ^

(Question withdrawn.)

Q. 63. What portion of the lateral opening in

Defendant's Exliibit 5 is covered by the deflector you

men in said exhibit?

Mr. LYON.—Objected to as incompetent, not the

best evidence.

A. The lateral receiving opening. I would say it

covered the whole portion.

Q. 64. I ask you to look at Defendant's Exhibits

1 and 2, and Complainants' Exhibit *^P/' and state

whether or not if in construction, operation and prin-

ciple, they are practically one and the same ?

Mr. LYON.—Objected to as incompetent, not the

best evidence. And as incompetent, no. proper foun-

dation laid ; as immaterial, it not being sliown that

Exhibits 1 and 2 are part of the prior art; as in-

admissible under the pleadings, no notice of any such

defense being given in the answer.

A. Thev are the same.

Q. Qo. I will ask you to state, if you know, how
long, for what j)eriod of tune, fittings of the construc-

tion, operation and principle as Defendant's Exhib-
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its 1 and 2, and Complainants' Exhibit *'F," have

been nianufaetnred, sold and used"?

Mr. LYON.—Objected to as not the proper method

of proof; as inadmissible under the pleadings, no

notice of such a defense being therein given ; as in-

competent, calling for the conclusion and expression

of opinion of the witness, and not for facts; as in-

competent, not the best evidence—no foundation laid

for the introduction of secondary evidence.

A. I can only state from the records.

Mr. LYON.

—

We object, on the ground that the

testimony is incompetent, not the best evidence, hear-

say ; not the proper method of proof.

Mr. MOODY.—I show you Defendant's Exhibit

9, and ask }' ou to look on page 698, G. And also look

at Defendant's Exhibit 10, page 105, Fig. 323.

Q. 66. State whether or not the two fittings, as

there shown are of the same construction, operation

and principle as Defendant's Exhibit 1 and 2 and

Complainants' Exhibit ''F"^?

Mr. LYON.—Objected to on the grounds stated in

the objections to Q. 6o, The Exhibits 1 and 2 must

speak for themselves, as to what they disclose.

A. They are. The walls of a pipe become its own

deflector.

Q. 67. In Defendant's Exhibit 5, do the walls of

the pipe form any portion or part of the deflectors

as shown in said exhibit '?
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Mr. LYON.—Objected to as incompetent, no

proper foundation laid, the witness not lia\'ing qnali-

fied to testify as an expert in this case.

A. Not in the least. There is a partition or de-

flector which measures two and a quarter inches, as

near as I can calculate, across its face.

Q. 68. For the purpose of illustrating the con-

struction, of Complainants' Exhibit ^^F" and De-

fendant's Exhibit 4, I will ask you to take Defend-

ant's Exhibit 7; and assuming that a pipe with the

side cut on the bias, and a separate piece of pipe cut

on the bias, if you join the two bias pieces together,

state whether or not you would then have the same

construction as the two exhibits I have mentioned, 4

and ^^F"^

Mr. LYON.—Objected to as incompetent, no

proper foundation laid—as iimnaterial ; as based on

a hypothetical state of facts not shown by the record

to ever have existed prior to the date of filing of

either of the applications for the respective letters

patent sued on herein, or prior to Walker's invention

of the subject matters of said letters patent, or in

public use or on sale in the United States of America

for more than two years prior to dates of said respec-

tive applications.

A. Yes, you would. Yes, the walls of the pipe

would form their ow^n deflector.

Q. 69. In my last question, I asked you to make

an explanation by Defendant's Exhibit 7. Will you

do so 1
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Mr. LYON.—Same objection as noted to Q. 68.

A. If we take two pieces of pipe and cut them on

the bias, and raise the one that has the lateral open-

ing above the opening to which said one is joined to,

the wall of that piece will become its own deflector,

Q. 70. Looking at Defendant's Exhibit 8 and De-

fendant's Exhibit 4, I will ask vou to state whether

or not, after inserting Defendant's Exhibit 8 into

the lateral opening of Defendant's Exhibit 4,

whether or not it practically shows the bias by which

the pipe might be cut, to be joined by another pipe

cut in the same manner in making the construction

of Defendant's Exhibit 4 and Complainants' Exhibit

Mr. LYON.—Same objection as noted to Q. 68.

A. It would.

Q. 71. Looking at Defendant's Exhibits 1 and 2,

and Complainants' Exhibit ^^F," I will ask you to

state whether or not you know of any person, firm or

corporation who has heretofore—I will also include

Complainants' Exhibit '*E"—manufactured, sold or

patented a fitting of practically the same construc-

tion, operation and principle as these exhibits show ?

Mr. LYON.—Objected to as incompetent, not the

best evidence; not the proper method of proof, any

such patents should be introduced themselves ; as in-

competent, calling for the conclusion and expression

of the witness, and not for facts.

Mr. MOODY.—I withdraw the question.

Q. 72. Looking at Complainants' Exhibit ''E"

and Defendant's Exhibit 5, and state whether or not
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you know of any person, firm or corporation who

has ever patented, manufactured or sold other than

the compbinants in this case, a fitting embodying

practically the same construction, operation and

principle as shown in said exhibit. If your answer

is yes, state the names of such persons, firms or cor-

porations, together with any other information you

may have, in regard to the time of the patent, manu-

facture or sale of any such fittings.

Mr. LYON.—Objected to on the grounds stated in

the objection to Q. 71, and on the further ground that

it is inadmissible under the pleadings, no notice be-

ing given in the answer of any such defense.

A. I here have a record of a fitting that was pat-

ented by Alexander C. Stewart, of Los Angeles, Cali-

fornia, Dated February 23, 1897. Said patent

shows

—

Mr. LYON.—We object to the witness stating

what said patent shows, on the ground that the same

is incompetent, not the best evidence—the patent

must speak for itself.

A. (Continued.) A partition in the center bore

of the fitting in front of the receiving opening of said

fitting.

Q. 73. Looking at the same document from which

you have just been testifying, which is now mai'ked

Defendant's Exlaibit 13, looking at the drawing

marked Fig. 4 and Fig. 6, and state whether or not

the drawings as there shown embody practically the
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same construction, operation and principle as Com-

plainants' Exhibit ''E" and Defendant's Exhibit 5.

Mr. LYON.—Objected to as incompetent, no

proper foundation laid, the witness not having quali-

fied as an expert witness, and the subject matter in-

quired about, as incompetent, not the best evidence,

calling for a conclusion and expression of opinion of

the witness, the patent or printed publication must

speak for itself, and as leading.

A. It does, with this exception—that the vent on

Exhibit *'E" and Exhibit 5 start at a point low^er

down or even with the lower side of the receiving

opening; w^hile in Exhibit 13, Pig. 4 and 6, the vent

starts at the upper part of the receiving opening.

Furthermore, Exhibit ^^E" shows a partition on each

side, taken out from the wall and projecting down

over the receiving opening.

Mr. MOODY.—AVe offer in evidence the printed

publication showing a patent of Alexander C. Stew-

art, of a drainage fitting, said patent being No. 577,-

793, patented February 23, 1897, and marked De-

fendant's Exliibit 13.

Mr. LYON.—Objected to as incompetent, no

proper foundation laid; not the best evidence; mi-

material, and inadmissible under the pleadings.

Q. 74. Looking at Defendant's Exhibit 6, I will

ask you to state whether or not the drawing as there

shown shows the direction of both the inside and out-

side of the lines and representing the walls of the
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main bore and the lateral openings of Complainants

'

Exhibit "¥,'' and Defendant's Exhibit 4?

Mr. LYON.—^Objected to as immaterial, it not be-

ing shown that Exhibit 4 is even a portion of one of

the fittings manufactured, used or sold by defendant,

or a part of the prior art. We further object on the

ground that it appears that Exhibit 6 is not a true

and correct drawing of either Exhibit 4, or Com-

plainants' Exhibit '^F," the fitting manufactured

and sold by defendant. Objected to further as in-

competent, no proper founda^?'n laid, the witness not

having qualified as an expert as to the subject matter

inquired about.

A. It does, with the exception that the lower end

or drainage discharge runs further down, which

shows the size of the pipe. It also does not show the

metal between the pipe or walls of the center bore

and the outside bore.

Q. 75. Looking at Complainants' Exhibit 'MI,"

at the drawing marked Defendant's Fitting; and

looking at Defendant's Exhibit 6, at that portion of

the fitting which has the cross-lines the shoulder of

the fitting opposite from the side that has no cross-

lines ; and looking at the same portion of Complain-

ants ' Exhibit ^'H," at the shoulder, which is dark-

ened to show the thickness of the metal, and state

whether or not that if the shoulder was darkened

in Exhibit 6 was darkened in the same manner as

Complainants' Exhilut ''H," whether or not it
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wouldn't show the drawings to be practically one and

the same, and also the thickness of the metal.

Mr. LYON.—Objected to as incompetent, no

proper foundation laid, the witness not having quali-

fied to testify as to the matters inquired about; and

as not the best evidence.

A. It would, with the exception of the side walls

of Exhibit '^H'' are set in, which appears to make the

bore of the fitting narrower at the top than it is at

the bottom. Same if made from a section of a fitting

split in two and show a full opening at the lower

end, and run off at one side at the top, would make

it show narrower at the top. If the prosecution will

produce the other half of Exhibit ^'I," I can then

state definitelv whether such is the case.

Q. 76. Looking at Defendant's Exhibit 3, at the

drawing marked Fig. 1, and state whether or not the

drawing as there shown shows the construction and

the line of the walls of botli the main bore and the

lateral openings of Complainants' Exhibit ^'F."

Mr. LYON.—Objected to on the ground stated in

the objection to Q. 75.

A. It was so intended in the original, and does.

Q. 77. Looking at the other drawings, marked

Fig. 2, 3, and 4, and state whether or not Fig. 2 shows

a correct sectional view of Defendant's Exhibit 4, and

whether or not Fig. 3 shows a correct sectional view

of Complainants' Exhibit '*J," and Fig. 4 a correct

sectional view of Defendant's Exhibit 5.

Mr. LYON.—Objected to on the ground stated in

the objection to Q. 75. In so far as the question re-
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fers to Defendant's Exhibit 4, or a comparison there-

with, it is immaterial.

A. It was so intended in the construction and

drawing of said Figs. 2, 3, and 4, and does.

Q. 78. Looking at Fig. 2, and at the portion rep-

resenting the entrance of the lateral openings from

the outside, looking straight through, Avhat portion

of the fitting do you then see ?

Mr. LYON.—Same objection as noted to Q. 75.

A. I see the opening that opens into the side cham-

ber or lateral receiving openings, showing a diminish-

ing line at the lower side of the lateral opening, w^hicli

shows where the opening of the side wall oi3ens up,

until it irets to the full size of the center bore of the
to'

fitting.

(Question re-read.) We see where the pipe enters

into the lateral opening.

Q. 79. What portion of the fitting can you see by

looking into the lateral opening at the back ?

Mr. LYON.—Same objection as noted to Q. 75.

A. You can see. I don't think I understand the

question.

Q. 80. Looking through the lateral opening,

straight ahead, as far as you can see, and tell we wliat

portion of the fitting you can see through the lateral

opening.

A. I would demonstrate that bv Exhibit 4. We
see

—

Mr. LYON.—We object, on the ground that it is

immaterial, what is seen in Exhibit 4, as it is not in
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evidence that defendant nses or ever has used or

made or sold Exhibit 4 or a construction embodjdng

the same, or that the same belongs to the prior art.

Q. 81. Looking straight through the lateral open-

ing in Fig. 2, and looking at the back through the lat-

eral opening, what portion of the fitting do you see at

the extreme back ?

Mr. LYON.—Objected to on the same ground

stated in the objection to Q. 75, and as immaterial, in-

asmuch as the drawing refers to Exhibit 4.

A. We see the upright pipe or bore.

Q. 82. What portion of the fitting, or what part

of the fitting is this upright pipe you speak of ?

Mr. LYON.—Same objection as noted to the pre-

ceding question.

A. It is the vent and drainage discharge portion.

Q. 83. In your previous answer, you informed us

that you saw the upright pipe of the bore. Is the

upright pipe of the bore any part or portion of the

main w^all of the main bore, or the w^all of the lateral

opening ?

Mr. LYON.—Objected to on the grounds stated

to Q. 81, and as leading.

A. No portion of the wall of the lateral opening.

Q. 84. Comparing Fig. 2 and Defendant's Ex-

hibit 4, looking through the lateral opening of both,

and tell me what portion, if any, of either of the

walls of the pipe are shown.

Mr. LYON.—Objected to on tJie same ground

stated in the objection to Q. 75, and as immaterial,

inasmuch as reference is made to Exhibit 4.
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A. It .shows the wall of the pipe that leads to the

lateral opening.

Q. 85. Is it the wall of the lateral opening ?

Mr. LYON.—Same objection as noted to the pre-

ceding question, and as leading.

A. The lateral opening has no wall.

Q. 86. Looking at Fig. 4, Defendant's Exhibit 3,

and looking into the lateral oj^ening indicated by a

circle, and tell me what portion of the fitting you can

see by looking into that opening.

Mr. LYOiSF.—Same objection as noted to Q. 81.

A. You see the partition which forms the de-

flector.

Q. 87. What portion of the lateral opening is cov-

ered by this deflector as shown in that drawing ?

Mr. LYON.—Objected to as immaterial, as incom-

petent, no foundation being laid, the witness not hav-

ing qualified to testif3^ as an expert in relation to the

matters inquired about.

A. It shows the whole portion.

Cross-examination by Mr. LYON.
XQ. 14, The drainage fittings embodying the con-

struction illustrated by Complainants' Exhibit ^*F,"

which have been made, used and sold bv vou—what

size fittings were these"?

A. Inch and a half—they were intended to be.

XQ. 2. The Los Angeles City Ordinance to which

you have referred requires inch and a half fittings,

then? A. That's what I understand.

P. B. MORTON.
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Deposition of William F. Schultheiss on Behalf of

Defendant.

WILLIAM F. SCHULTHEISS, called as a wit-

ness on behalf of the defendant, being first duly

sworn according to law, testifies as follows:

Direct Examination By Mr. MOODY.

Q. 1. State your name, age, residence and occupa-

tion.

A. William F. Schultheiss, 1048 Bartlett St.,

Los Angeles, California; plumbing; age 34.

Q. 2. How long have you been in the plumbing

business? A. About 16 years.

Q. 3. How long have you been in the plumbing

business in the city of Los Angeles ?

A. About four years.

Q. 4. During the sixteen years, have you had ex-

perience with plumbing materials, supplies, soil-pipe

drainage fittings, and fittings of a similar nature ?

A. Yes, sir.

Q. 5. Have you ever had any experience with the

installation of soil-pipe drainage fittings ?

A. Yes, sir.

Q. 6. Do you understand the mechanical construc-

tion of drainage fittings ? A. Yes, sir.

Q. 7. I hand you herewith Complainants' Exhibit

**E,'' and ask you whether or not you have ever had

occasion to examine this fitting ; and if you have, are

you familiar with the mechanical construction and

operation and principle of the fitting?



Reese Llewellyn and Frank IVatker, 139

(Deposition of William F. Sehultlieiss.)

A. Yes, sir.

Q. 8. How loni^" have you been familiar with that

fitting? A. About four years.

Q. 9. During that time, have 3^ou seen that fitting

in use in the city of Los xingeles?

A. Yes, sir.

Q. 10. I will ask you to explain in detail the me-

chanical construction and the operation of the fitting,

more particularly as to its use.

A. It is a combination fitting, embodies a large

chamber, receiving chamber, you might say, with tw^o

specially designed deflectors that have an incline to-

ward the center of the bore, or chamber, of the fitting.

The object of the deflectors is to prevent the dis-

charge of one fixture backing up into the fixture op-

posite.

Q. 11, I here hand you Complainants' Exhibit

^*F," and ask you whether or not you have ever had

occasion to examine tliis fitting. A. Yes, sir.

Q. 12. How long have you been familiar with

that fitting?

A. I think it is about a year since I first saw^ this

particular fitting.

Q. 13. Have you ever seen it in use in the city of

Los x\ngeles? A. Yes, sir.

Q. 14. Will you explain in detail the mechanical

construction of that fitting, its operation, and the

general principle?

A. The general construction of the fitting is what

has been in use, to my knowledge, for the past 16

years.
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Mr. LYON.—We object to the statement of the

witness as not responsive to the question, and move

to strike the answer from the record on that ground

;

we also object to the answer and move to strike it

from the record on the ground that it is inadmissible

under the pleadings, the answer not containing any

notice of such defense or of any defense as to a pub-

lic or prior knowledge or use of such fitting by this

witness.

Mr. MOODY.—I will ask that the question be re-

read, and that the witness testify, leaving out that

portion of his answer which refers to the length of

time that he knows the fitting has been in use, and

confine himself to the mechanical construction of the

fitting, its construction and general principle.

A. This fitting is a combination soil pipe with two

90 degree Y branches. It has no deflectors. The

w^alls of the fitting itself preventing the discharge of

one fixture crossing and entering into the fixture op-

posite.

Q. 15. I wall ask you to state whether or not

Complainants' Exhibit ^'F'' has an^^ deflectors or

are there any portions of the walls of the fitting ex-

tending inw^ardly and downwardly and over any por-

tion of the lateral openings ?

Mr. LYON.—Objected to as incompetent, not the

best evidence.

A. No, sir.

Q. 16. Looking at Complainants' Exhibit ^'E,'' I

will ask you to state whether or not there are any de-

flectors extending inwardly and downwardly and into
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the main bore of the fitting, and over the lateral open-

ings. A. Yes, sir.

Q. 17. In } our previous answer to a question, you

stated that the deflectors in Complainants' Exhibit

^^E" were for the purpose of preventing the drainage

from operating or interfering with the lateral open-

ing on the opposite side. Now, will you explain how%

in Complainants' Exhibit *^P," the drainage from

one of the lateral openings is prevented from operat-

ing against the fixture or lateral opening on the op-

posite side?

A. By the walls of the fitting. The inner walls of

the fitting.

Q. 18. I will now ask you to make an examination

of Defendant's Exhibits I and 2, and also of Com-

plainants' Exhibit '^P," and state whether or not, if

you know> if the general mechanical construction,

operation and principal of the three fittings are one

and the same.

Mr. LYON.—Objected to as immaterial, it not be-

ing shown that fittings like Exhibits 1 and 2 have ever

been used or known prior to either of the inventions

by Frank Walker covered by the patents in suit, or

prior to the filing of the applications therefor; as

inadmissible, as the answer does not contain any no-

tice of any such defence ; as incompetent, calling for

the conclusion and expression of opinion of the wit-

nesses', not the best evidence; and as leading.

A. As to the general construction of the fittings, T

will sav that thev are identical. Exhibit T is what is
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eoirjinoii-termcd as a double Y. Exhibit 2, what is

known as a T-Y, or a fitting with a 90 degree Y
branch. Complainants' Exhibit ^'P" is identical

with Exiiibit 2 in the general construction. Tlie only

difference in the two fittings is, that the Y branch is

taken somewhat lower down on the soil pipe.

Q. 19. I will now ask you to state, as an expert,

whether or not Complainants' Exhibit ''P," Defend-

ant's Exhibit 1 and 2, embodv the mechanical con-

struction, size or shape, or operation of Complain-

ants' Exhibit ^*E"?

Mr. LYON.—Same objection as noted to Q. 18.

A. No, sir; they do not.

Q. 20. How^ long have you known Complainants'

Exhibit ^^P" to have been in general use in the

United States as a soil-pipe drainage fitting?

Mr. LYON.—Objected to as incompetent and inad-

missible under the pleadings, as the answer does not

contain any notice of any such defense, or of any pub-

lic kno^tledge or use by this witness of such fittings

prior to the invention by Prank Walker of the sub-

ject matters of the respective patents in suit, or prior

to the filing of the applications for said respective

patents ; and as leading.

A. Do you mean this particular fitting or a fitting

of that construction "?

Q. 21. How long have you knowai soil-pipe drain-

age fittings of the same mechanical construction,

operation and principle as Complainants' Exhibit

*'F" to have been in use in the United States?



Reese Llewellyn and Frank Walker, 1-13

(D(3i)ositioii of William F. Sehultheiss.)

Mr. LYON.—Same objection as noted to Q. 20, and

as incompetent, calling for the conclnsion and ex-

pression of the opinion of the witness, as to what was

used, and not for the best evidence as to what was

used or known.

A. I will say, for the past ten years.

Q. 22. How long have you known of fittings of the

same mechanical construction, principle and opera-

tion as Defendant's Exhibits 1 and 2 to have been in

use in the United States ?

Mr. LYON.—^Same objection, as noted to the last

preceding question.

A. Ever since I have been in the plumbing busi-

ness which is about sixteen vears.

Q. 23. 1 will ask you to examine Defendant's Ex-

hibit 4, and state whether or not it is an exact duj^li-

cate of Complainants' Exhibit '*F," if the same were

cut in two as the said exhibit.

Mr. LYON.—Objected to as immaterial, for the

reason stated in connection with the offer of said ex-

hibit in evidence ; and as incompetent, calling for the

conclusion and expression of opinion of the witness

;

not the best evidence, no proper foundatou laid for

the introduction of secondary evidence.

A. It is the same.

Q. 24. I ask you whether or not, looking into the

exterior of Defendant's Exhibit 4, to state whether

or not there is any enlargement of the main pipe or

a central chamber.

Mr. LYON.—Objection to as incompetent, not the

best evidence ; and as indefinite, it not being clear
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what is meant by ''central chamber '^ in the question;

and also it not being clear what is meant by ** enlarge-

ment" in such question. Awe as hnmaterial.

A. No, sir; there is not.

Q. 25. I ask you to state whether or not, in De-

fendant's Exhibit 4, if there are many deflectors, or

any portion of the main wall of either the main pipe

or the walls of the lateral opening extending into or

over the face of the lateral openings.

jNIr. LYON.—Objected to as incompetent, not the

best evidence.

A. No, sir, there are none.

Q. 26. Looking at Defendant's Exhibit 5, I will

ask you w^hether or not there is an enlargement of the

main pipe or a central chamber.

A. Yes, sir ; there is.

Q. 27. I will ask you to state whether or not, if

there is a deflector extending into the main bore and

inwardly and downwardly and over the face of the

lateral openings. A. Yes, sir, there is.

Cross-examination by Mr. LYON.

XQ. 1. Where are fittings like Complainants' Ex-

hibit ''E" and ''F" used in buildings 1

A. I would say we use them for waste pipes in

basins, bathtubs, and sinks.

XQ. 2. The fittings being arranged in between

the partitions? A. Yes, sir.

XQ. 3. Or inside the walls of the building— is

that not true?
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A. Yes, sir; not altogether; s^^^metimes they are

on the outside.

XQ. 4. What is the width of the chamber ordin-

arily provided between the two walls of a partition

where such flttings are used ?

A. I don't just understand what you mean by

partition; one fitting has a partition and one hasn't

any.

XQ. 5. I refer to the chamber between the walls

of the partition in a building.

A. Why, there is no regular rule about that ; they

vary all the way from three inches to eight inches ; it

ail depends on the building ordinance, and the specifi-

cations from which the building is constructed.

XQ. 6. Well, what is the general ?

A. I liaA^e stated there is no regular. One city or-

dinance may call for one thing, and another another.

It depends almost entirely on the specifications.

XQ. 7. Is it not a fact that in Los Angeles, three-

fourths of the partitions, at least, have a space of

onl}^ four inches or less between their walls 1

Mr. MOODY.—I object to that on the ground it is

not proper cross-examination, calling for an answer

from the witness on a matter unconnected with this

case, and in no way touching the subject matter of

the suit ; incompetent, irrelevant and innnaterial.

A. I am not competent to answer that quesion in

a general way as put.

XQ. 8. I thought you claimed to be an experi-

enced plumber familiar with the genera] use in Los
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Angeles of drainage fittings like Comxjlainants' Ex-

hibits * ^E " and '

' P.
'

' Is this not a fact ?

A. I did testify that I was familiar with the

drainage fittings, but not that I was familiar with

the size of the majority of partitions used in Los

Angeles.

XQ. 9. Well, how many drainage fittings like Ex-

hibits ''E^' and *^P" have you installed or helped

install in buildings in Los Angeles, California ?

A. I have installed a good many hundred ; the ex-

act number, I can't guess.

XQ. 10. Is it not a fact that of those fittings, at

least three-fourths of them were placed in partitions

having a space of four inches or less between the

walls of the partitions ?

Mr. MOODY.—I object to the question on the

ground that it is not proper cross-examination, does

not tend to prove an issue in this case, and in no w^a}^

connected Avith the subject matter; and incompetent,

irrelevant and immaterial.

Mr. LYON.—To which objection we except, on the

ground that the \Yitnes has assumed to testify as an

expert, and to have installed a good many hundred of

these particular fittings in place ; and we desire to test

his actual knowledge in relation to the matter.

A. I presume it is.

XQ. 11. As a matter of fact, you know- that the

fitting. Exhibit ^^E," was designed for use between

partitions or walls of partitions having ver}^ narrow

chambers. Is that not a fact?
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Mr. MOODY.—I object to that on the ground that

it is not proper cross-examination ; not the best evi-

dence; that Complainants' Exhibits ''A" and ''B,"

which are the letters patent of the complainants, will

show w^hat the fitting is designed for ; and as incom-

petent, irrelevant and immaterial.

A. I don't understand it so. I understand the

fitting—or the original Stewart fitting—was designed

for the purpose of economizing labor, also the reason

that they were able to get some cities to adopt them

as a sanitary fitting.

XQ. 12. In what way did they economize the

labor? A. By the reventing.

XQ. 13. What do you mean by reventing?

A. I will say, up to the time that the Stewart fit-

ting was placed on this market, we had to revent all

fixtures. And by the placing of a partition in the

center of the fitting, as shown under the Stewart i3at-

ent, our City Ordinances—plumbing ordinances, I

should say, allowed us to use this fitting, where there

were two fixtures connected in one stack, opposite one

another, without reventing.

XQ. 14. And with the fitting, Exhibit *^E," this

labor is also saved ? A. Yes, sir.

XQ. 15. Could the fitting Defendant's Exhibit 1,

be used in between a partition having a chamber be-

tween its walls of four inches or less? And the

fitting coupled to a stack with two fixtures opposite

one another as referred to in your answer to XQ. 13 ?

Mr. MOODY.—I object to the question on the

ground that it is incompetent, irrelevant and imma-
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terial to prove any issue in in this case, does not touch

the subject matter of this suit, not proper cross-ex-

amination, and that it makes no difference whether

the fitting could be so used, or whether it could not,

in such a place as described in the question.

A. Yes, sir.

XQ. 16. And comply with the Los Angeles plumb-

ing ordinances to which you referred?

A. Yes, sir ; b}^ back venting.

XQ. 17. Would this require extra labor ?

A. Yes, s/.

XQ. 18. And extra material? A. Yes, sir.

XQ. 19. And would add to the expense of installa-

tion ? A. It w^ould.

XQ. 20. Is w^hat you have just said equally true

with regard to Defendant's Exhibit 2?

A. I will say that this fitting, Exhibit '^I'' as it

is here could only be used for back venting ; but Ex^

hibit ^'I" could be cut down in the branches, and

could be used as Complainants' Exhibit '*E" in every

respect. I would further state that it Avould not

affect the inner bore of the fitting in the least ; neither

increase nor decrease the size of the bore.

XQ. 21. I will call your attention to Complain-

ants' Exhibit *'I." I place my two fingers on the

two projections or walls depending below the vent

opening. With this fitting. Exhibit ^^I," does not

the incoming stream from the fixtures connected to

the two laterals, strike the sides or faces of these two

projections?
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Mr. MOODY.—I object to that on the ground that

it is not proper cross-examination; the introduction

of new matter, which this witness has not testified, as

attempt to prove on cross-examination matter which

should have been proven by direct examination, by

witnesses called or to be called for the Complainants.

On the further ground that it is misleading in this.

Mr. LYON.—We object to counsel instructing the

w^itness. He may state his objection, but not go into

a description of his theory of the operation of the de-

fendant's fittings.

Mr. MOODY.—It is misleading in this—that the

exhibit from which the witness has testified is only a

portion of a fitting; the other portion is not in evi-

dence, that the Avitness may have a fair chance to

make an observation as to whether or not the fitting

has been properly and accuratel}^ sawed, or whether

or not there is in existence another portion of the

fitting.

Mr. LYON.—To which objection we except, on the

ground that the witness has testified that he was fa-

miliar with the defendant's fitting, and has attempted

to state the operation thereof.

A. The projections that you refer to are the walls

of the fitting. The water coming in does strike the

w^alls of the fitting.

XQ. 22. These two projections, to which I have

referred in my last questions are opposite the open-

ings of the laterals and between the laterals—are

thev not ? A. Yes, sir.
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XQ. 23. And extend downwardly into the cham-

ber formed between the openings of the laterals and

the commencement of the bottom outlet and the bot-

tom of the vent openings ?

A. The walls of the fitting project downw^ard an

inch and a half below the bottom of the vent Hubb
opening, but not into any chamber.

XQ. 24. They project dow^nward into the sp(3ace

which is provided between the openings of the tw^o

oppsite laterals ? A. Yes, they do that.

XQ. 25. And these projections project downw^ard

into the space between the top of the vent opening

and the drainage opening at the bottom of this fit-

ting ?

Mr. MOODY.—I object to the question, and I ob-

ject to Mr. Lyon in his question in stating what the

fixture contains from his viewpoint, which evidently

are intended to be catchy in the manner they are pro-

pounded, and that they do not fully describe, only a

13ortion of the fitting. And I request that the wit-

ness be allowed to state himself what the exhibit con-

tains.

Mr. LYON.—We except to the remarks of counsel,

as not becoming a practitioner before this Court.

We submit as to whether the questions are catch

questions, we submit the record. We demand that

the witness may answ^er Yes or No to plain questions

as to construction and relation of parts. We do not

care for his conclusions and any explanations he may
have may be given after answering our questions,

Yes or No.
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A. I will say the walls of the fitting project

downward.

Mr. LYON.—The notary will re-read XQ. 25, and

I will again ask the witness to answer Yes or No;

if he cannot answer Yes or No, I will ask him to

point out wherein he does not imderstand the ques-

tion.

(Question re-read.)

A. I can answer, but I would like to have an

explanaiition.

Mr. LYON.—Answer it Yes or No, and then give

your explanation.

Mr. MOODY.—I ask that the witness be allowed

the customary privilege of asking an explanation

of any question which may be propounded to him;

and that if he does not receive such explanation,

that he then use his own judgment as to wiiether or

not he will answer the question by Yes or No.

A. I can't answer it intelligently as the question

is put.

XQ. 26. Why not?

A. For the reason that you say ^Hhe projection."

If you call the walls of the fitting a i^rojection, then

I would say the walls of the fitting project down-

ward on an alignment with the bottom discharge

of said fitting, the same as they do in any Y or TY
known to the plumbing craft.

Mr. LYON.—We move to strike out that portion

of the answer which states, ''the same as any Y or

TY known to the plumbing craff—for the reason
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that it is not shown on the record that anv such con-

struction was known to the plumbing craft prior to

the inventions of Frank Walker of the subject mat-

ters of the patents in suit, or known or in public use

in the United States for more than two years prior

to the respective applications for said letters patent.

XQ. 27. Then call the projections in Exhibit

^'I/' to which I called your attention in XQ. 22, and

upon which I then placed and now place my two

fingers (counsel places fingers on the two projec-

tions in Exhibit ''I" which depend directly below

the top vent opening), the walls of the fitting, if you

wish. My question is, do not these projections, or

walls, project downward into the space between the

top of the vent opening and the drainage opening

at the bottom of this fitting. Exhibit "V^
A. Thev do.

XQ. 28. Is it not a part of your occupation as

plumber to fit up steam and gas-pipes'?

A. Yes, sir.

XQ. 29. Can you tell me what it is makes water

circulate in a circulating system^

Mr. MOODY.—I object to the question as not

proper cross-examination; not tending to prove any

of the issues in this case; wholly incompetent, irrel-

evant and immaterial; in no way connected with the

subject matter of this suit.

A. Why, it is the water becoming heated and ex-

panding.

XQ. 30. Why does it circulated
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Mr. MOODY.—Same objection.

A. I would sa}^ that the water becoming heated

expands and causes it to circulate.

XQ. 31. Why does water in a circulating system

circulate if it expands?

Mr. MOODY.—Same objection.

A. I don't see any other natural consequence but

for it to circulate.

XQ. 32. Then you don't know why it does cir-

culate? A. I do?

XQ. 33. Then what is it that makes it circulate?

A. I have answered it twice. I don't know what

you want. It expands from the heat, and circulates.

XQ. 34. Taking Exhibit "F," do you mean to

testify that the bore of the pipe as shown by the

opening at the top of the vent oiDening is not smaller

than the area of the chamber below the projections

or walls of the fitting to which we have heretofore

referred?

Mr. MOODY.-nSame objection.

A. Figuring on the center of the fitting, I would

say no; including the area of the two branches, of

course, it increases the area of the combination of

the three.

XQ. 35. Then you have Exhibit ^^F," below these

projections or walls of the fitting to which we have

referred, a space that is larger or enlarged beyond

what would be the bore of the pipe if those projec-

tions or walls were continued directly downward?
Is that not true as I have stated?
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A. In taking a branch off the fitting

—

Mr. LYOiST.—I object. We have not asked any-

thing about branches. The question assumes that

the bore between what the witness teiins the walls

of the fitting and which I have referred to as the pro-

jections, and also as the deflectors, is smaller than

the bore of the fitting below the termonation of these

walls or projections or deflectors.

Mr. MOODY.—Same objection.

A. I would say no. Now, my reason for saying

no; this fitting, in the first place, should have been

cut as Exhibit 5, in order to show the same relation

to the two fitting. In taking off a branch oft* of any

fitting or pipe, it is necessary that there should be

an opening the size of said branch. And if you

should measure such opening, and include that area

with the center bore of the fitting, it would cer-

tainl}^ increase the center bore of the fitting. But

taking the fitting and—as you said—extend the

walls of the fitting clear down the full length of the

fitting, you w^ould have the same area. But by tak-

ing the branch off—or cutting into the wall—I can't

see that you increase the area of the fitting, unless

vou should swell out the side.

XQ. 36. Then with your theory, w^here is your

center bore ? If the side walls are extended, as you

have stated, in the last answer?

Mr. MOODY.—^Same objection.

A. By extending the sides of the fitting, then you

form a receiving chamber. The center of said cham-

ber would be the center of the bore.
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XQ. 37. Then the chamber that you have just

referred to is larger than the bore of the vent at the

top, is it not^

Mr. MOODY.—I except to the question of coun-

sel as not an intelligent question there at all, and as

contradictory to both the other question and the

answer given, as witness did not state that the ex-

hibit had a central chamber, or that the walls were

expanded.

Mr. LYON.—We object to counsel for defendant

instructing the witness how to answer questions.

Mr. MOODY.—To which I reply that I have made

no instruction to the witness.

(XQ. 36 and answ^er re-read, to witness, then XQ.

37 re-read to the witness.)

A. But there seems to be a misunderstanding of

my answer as to what the side of the chamber was.

I don't consider the end having a receiving lateral

as the side of the chamber. In referring to the side

of the chamber, I referred to that side on which

there is no opening.

XQ. 38. Then what is the central chamber in Ex-

hibit ^^F"? A. It has no central chamber.

XQ. 39. When did you measure Exhibit 4 and

compare the measurements of that exhibit with Ex-

hibit "F''^'

A. I never made the comparison by measurement.

XQ. 40. What difference in the manner of work-

ing is there between Exhibit **F" and Exhibit ''E,"

I mean, in the manner of the flow of waste when such
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fittings are connected up and the venting of the

same?

Mr. MOODY.—Same objection as has been made

to the cross-questions of this witness.

A. So far as the flow of w^ater is concerned, there

is no difference. The water all enters the fitting at

the receiving laterals and all flows downward.

XQ. 41. Have you purchased of defendant Mor-

ton any fittings like Exhibit ^'F"?

Mr. MOODY.—Objected to on the ground that it

is not proper cross-examination; is incompetent, ir-

relevant and immaterial. A. I have.

XQ. 42. Have you sold any of such fittings?

Mr. MOODY.—^Same objection as to the last an-

swer.

A. I have.

XQ. 43. You understand, then, and did so under-

stand before you commenced your testimony in this

case, that if the Walker patents here sued on are

held valid, and the fitting Exhibit ''F'' is held to be

an infringement, that you yourself are liable for

damages for such use—did you not ?

Mr. MOODY.—I object to that question, on the

ground that it is not proper cross-examination; that

it is incompetent, irrelevant and immaterial.

A. No, sir.

XQ. 44. Mr. Walker notified 3^ou some months

ago that the sale and use by you of fittings like Ex-

hibit ^^F" was an infringement of his patent, and

that you would be held liable therefor—did he not?
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Mr. MOODY.—I object to that on the ground it is

not proper cross-examination; incompetent, irrel-

evant and immaterial; on the further ground that

the witness is not a party to the suit.

A. No, sir.

XQ. 45. Of what firm are a^ou a member "?

A. Scliultheiss Brothers Company.

XQ. 46. That firm has been notified by Mr. Frank

Walker, one of the complainants, that the use by it

of fittings like Exhibit ^'F," was an infringement of

the Walker patents, has he not?

A. Our firm has never received any notification

whatever.

XQ. 47. You knew that complainant Frank

Walker claimed to have patents upon this fitting,

did you not ?

Mr. MOODY.—Same objection.

A. I don't know^ anvthini>- about what he claimed.

XQ. 48. How many times have j^ou talked over

the matter of your testimony to be given in this suit,

with Mr. Morton, the defendant"?

Mr. MOODY.—Same objection, and on tlie ground

that it not a proper examination; that it is incom-

petent, irrelevant and mnnaterial; and that it

w^ouldn't make anv difference how manv times he

had talked about it; and that it would have to be

shown that he had ever talked about it.

A. I don't know how many times the matter has

been mentioned.
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XQ. 49. How iriucli mone}^ have you been paid or

are you to be paid by the defendant Morton for your

services as an expert witness in this case'^

Mr. MOODY.—I object to the question on the

grounds that it is not projjer cross-examination; that

it is incompetent, irrelevant and immaterial; and

that I take it as an intimidation of the witness, and

not a proper question to be asked.

Mr. LYON.—To whicli objection Ave except, on

the ground that it is known to be perfectly proper

to pay expert witnesses for giving their skill and

time as experts in these cases; we simply desire to

show that the witness is a ]3aid expert.

A. I haven't received anything, nor am I to re-

ceive anything.

No redirect examination.

Mr. MOODY.—I move to strike out the entire

cross-examination of the witness, on the ground that

none of the cross-examination has been pertaining

to any part or portion of his direct examination; and

that the entire examination has been on new matter,

introduced by counsel; and that it was not proper

cross-examination; incompetent, irrelevant and im-

material; that it did not ten^ to prove any issue in

this case, but was wholly apart from the subject

matter at issue.

Mr. LYON.—We will reply in full to the motion

when the same is heard in this case. This witness

has been examined as an expert, and much of the
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cross-examination is to test his competency as such

expert.

WM. F. SCHULTHEISS.

Deposition of Frank Walker on Behalf of Defendant.

FRANK WALKER, called as a witness on behalf

of defendant, testified as folkrws:

Direct Examination bv Mr. MOODY.

Q. 1. I show you, Mi\ Walker, Complainants' Ex-

hibits *'I" and '^J" and ask you to state w^hether or

not you had those fittings cut in two.

A. They were not cut in two. One-half was planed

off, so as to exactly leave the other half of the fitting.

Q. 2. Who did the planing on it^

A. It was done in the Llewellyn Iron Works.

Q. 3. Do you know them to be an exact half of the

fitting?

A. By measurements, they show to be an exact

half.

Q. I. Were you present when they were planed

off? A. I was not.

Q. 5. Do you know whether or not there were

any marks placed on the fittings to indicate how

much was to be planed oft"?

A. There was no marks placed on the fitting. I

told them for to plane one-half of the fitting off by

measurement, from the inside of the fitting.

Q. 6. Would it be possible to plane off one-half of

the fitting, without some distinctive mark?

A. Yes, sir.
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Q. 7. Can you now stiate positive!}' that the other

halves of those fittings are not in existence'?

A. I can state positively that these were planed

off; and in planing them off, it would naturally de-

stroy the other part of the fittings.

Q. 8. Have you ever seen the other half of the

fittings ^

A. I have seen the other half before they were

planed off.

Q. 9. Have you seen them since they were planed

off?

A. There wouldn't be any other half if they were

planed off.

Cross-examination by Mr. LYON.

XQ. 1. Mr. Walker, in answer to Q. 3, you state,

''by measurements the}" show to be exact half." By

whose measurements do you mean"?

A. By my own measurement.

XQ. 2. State in what manner you made those

measurements.

A. By taking the width of the openings at the

laterals and the discharges and above and seeing

that the opening is one-half the depth of the width.

XQ. 3. By what instrument or instiTiments did

you make those measurements'?

A. With calipers and a rule.

XQ. 4. Of what is Exhibit "I" an exact half?

A. It is an exact half of a fitting the same as Ex-

hibit "F.^'

XQ. 5. Of what is Exhibit "J" an exact half?
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A. Of Exhibit ^'E."

XQ. 6. AVas Exhibit ^

' I
'

' a fitting which had been

sold bv defendant Morton?

A. The party I got it from told me he got it from

Mr. Morton.

Mr. MOODY.—I move to strike out the answer on

the ground of hearsay.

PEANK WALKEE.
Mr. MOODY.—The defendants rest their case,

with the understanding that they have the privilege

of calling witnesses on rebuttal.

Mr. LYON.—We do not stipulate as to the taking

of rebuttal testimony by defendant; but if he has a

right to take rebuttal testimony of any evidence

hereafter produced on the part of complainant, the

statement may stand as a reservation of any such

right which he might have.

Notary's Certificate to Depositions of W. G. Newell

et al.

State of California,

County of Los Angeles,—ss.

I, Frank L. E. Graham, a notary public within

and for said county and State, do hereby certify that

the foregoing depositions of W. D. Newell, C. V.

Wishart, F. B. Morton, W. F. SchuWciss and Frank

Walker, were taken before me on behalf of the de-

fendant in the above-entitled suit, commencing on

Tuesday, August 28, 1906, and adjourned and con-

cluded on August 29th, 1906, as appears from the
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foregoing record; that each of said witnesses was by

me duly sworn to tell the truth, the whole tnith, and

nothing but the truth in said cause, before giving

their testimony; that the foregoing record is a true

and correct transcript and record of the testimony of

said witnesses and of the i)roceedings had during the

taking of their depositions; that the testimony of

said witnesses was written out in typewriting by

Ruby Archer in my presence and under my direction

and in the presence of said witnesses and of counsel

for the respective parties; that defendant was per-

sonally present during the taking of said depositions

and was represented by Elmer I. Moody as his coun-

sel during all the taking of said depositions; that

complainants were represented during all of said

time by Frederick S. Lyon as their counsel; that I

am not connected with either of the parties to said

controversy by blood or marriage, or interested,

directly or mdirQcly, in the matter in controvesy.

In testimon}^, witness my hand and official seal

this 29th day of August, 1906.

[Seal] FRANK L. A. GRAHAM,
Notary Public in and for Los Angeles County, State

of California.

[Endorsed]: No. 1232. United States Circuit

Court, Southern District of California, Southern

Division. Frank Walker and Reese Lewellyn vs.

Fred B. Morton. In Equity. Copy of Depositions of

W. D. Newell, C. V. Wishart, F. B. Morton, W. F.

SchuU^iss, Frank Walker, on Behalf of Defendant.

Opened and Filed Mar. 19, 1907. Wm. M. Van
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Dyke, Clerk. Chas. N. Williams, Deputy. Fred-

erick S. Lyon, Townsend, Lyon, Hackley & Knight,

504.-7 Merchants' Trust Bldg., Los Angeles, Cal.

Complainants' Exhibit **A/* Letters Patent No.

635,619, October 24, 1899, to Frank Walker.

Entered

B. B. 5, p. 293.

Townsend Bros.

THE UNITED STATES OF AMERICA.
No. 635,619.

To All to Whom These Presents Shall Come

:

Whereas Prank Walker, of Los Angeles, Califor-

nia, has presented to the Commissioner of Patents

a petition praying for the grant of Letters Patent for

an alleged new and useful improvement in

COMBINATION SOIL-PIPE DRAINAGE AND
VENTING FITTING.

a description of which in^Tntion is contained in the

Specification, of which a copy is hereunto annexed,

and made a part hereof, and has complied with the

various requirements of Law in such cases made and

provided, and

Whereas, upon due examination made, the said

Claimant is adjudged to be justly entitled to a Pat-

ent under the Law.

Now, therefore, these Letters Patent are to grant

unto the said Frank Walker, his heirs or assigns, for

the term of seventeen years from the twenty-fourth

day of October, one thousand eight hundred and

ninety-nine, the exclusive right to make, use and vend
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the said invention throughout the United States and

the Territories thereof.

In testimony whereof, I have hereunto set my hand

and caused the seal of the Patent Office to be affixed

at the city of Washington, this twenty-fourth day of

October, in the year of our Lord, one thousand eight

hundred and ninety-nine and of the Independence of

the United States of America, the one hundred and

twenty-fourth.

[Seal] WEBSTER DAVIS,
Assistant Secretary of the Interior.

Countersigned

:

C. H. DUELL,
Commissioner of Patents.
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%%. eas.ett PtttitH Oct. 24» 1899.

F. WALKER.

COMIINATIOlf SOIL fXft ORAINACE AND VENTIN6 FITTINfi.'
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UNITED STATES PATENT OFFICE.

FRANK WALKER, OF LOS ANGELES, CALIFORNIA.

COMBINATION SOIL-PIPE DRAINAGE AND VENTING FIT-

TING.

Specification forming- part of Letters Patent No. 635,610, dated Octo-

ber, 24, 1899. Application filed April 6, 1899. Serial

No. 711,990. (No model.)

To all whom it may concern

:

Be it known that I, Frank Walker, a citizen of the United

States, residing- at Los Ane:eles, in the county of Los Angeles

5 and State of California, have invented a new and useful Combina-

tion Soil-Pipe Drainage and Venting Fitting-, of which the follow-

ing is a specification.

10 One object of my invention is to provide a fitting for use

in drainage and venting plumbing of buildings which will com-

bine in one piece means for attaching to the discharge-fitting

of the basin, bath, or other fixture to be drained, and means

15 for venting such drainage-pipe into a main venting-line adapted

to vent connections at a lower point thereon.

Another object of ray invention is to provide a drainage and

venting fitting which will discharge the liquids from the basin,

20 bath, or other fixture downwardly into the drainage or soil-

pipe to prevent such water from splashing or from damming against

an opposite incoming stream where two streams enter from oppo-

site sides of the pipe.

25 Another object of my invention is to provide means whereby

two parallel lines of pipe, one of wliich is used as a soil or

drainage pipe and the other one used as a vent-pipe, may be

30 joined in an inexpensive manner, so that the soil-pipe is vented

into the vent-pipe without danger of the drainage flowing over the

basin or other fixture onto the fioor. I accomplish this )>y
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having the upper end of my venting-duct tenninate and connect

35 with the vent-pipe at a point on a level intermediate the top

and bottom of the basin or other fixture. Should there be any

baekflow of water from a stoppage of the drain-pipe, it will run

40 out into the vent-pipe before rising to the top of basin or

other fixture and will show w/tater in the bottom of basin at

the same time, which would indicate a stoppage of drain-pipe.

While I consider this construction preferable, it is to be

45 understood, that I do not limit myself to such proportions, but

may make the fitting of any length.

My fitting comprises a soil-pipe member straight throughout,

a vent-pipe member straight throughout parallel with the soil-

50 pipe member, and a drainage receiving and venting-duct connect-

ing the lower portion of the soil-pipe member and the upper por-

tion of the vent-pipe member.

My invention also includes a drainage and venting fitting com-

55 prising a soil-pipe member, a vent-pipe member connected there-

with, and a deflector arranged to discharge the drainage down-

wardly into the soil-pipe member.

0)0 The accompanying drawings illustrate my invention.

Figure 1 is a view of my combination soil-pipe drainage and

venting fitting. Fig. 2 shows my invention as it is arranged

65 in the pipe-lines to take drainage from four floors of a build-

ing. Fig. 3 is a vertical section taken through the drainage

and vent duct which connects the lower end of the soil-pipe

and the upper part of the vent-pipe member.

70 member A This view is taken on line 33, Fig. 1. Fig. 4 is a

horizontal cross-section on line 44, Fig. 1. Fig. 5 is a verti-

cal section of the fittiiig on line 55, Fig. 3. Pieces of soil

and vent pipes are shown in place in this view. Fig. 6 is a

75 horizontal cross-section on line 66, Fig. 1. Fig. 7 is a verti-

cal section of the top fitting, as shown on line 77, Fig. 2.
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Tins view shows inlet-ports and the deflectors arranged over such

80 ports to direct the flow of water downwardly.

A is a soil-pipe.

B is the vent-pipe.

C is the drainage and vent duct.

85 c and c' are lateral openings into the drainage and vent duct.

C C^ are deflectors arranged above the mouth of the laterals

c and c'.

E are drainage-laterals from the basin or other fixture.

90 F is a union coupling, which is formed by cutting a thread

J on the laterally-projecting nipple on the enlarged portion of

the drainage and venting duet.

K is a packing-nut.

95 G is a wiped joint, which is wiped onto a nipple that is

screwed into the lateral opening of the duet.

H is the vent-opening into the vent-pipe, and I is the opening

100 from the drainage and vent duct C into the soil-pipe A.

In the manufacture of my fitting it is cast in one piece, the

openings for venting and drainage being formed by means of cores.

5 The drainage-laterals are arranged to discharge in the lower

portion of the drainage-receiving and venting duct and are pro-

vided with the curved deflecting-plates C and C^ above their

mouths. Such deflectors extend forward and downwardly from the

10 wall of the duct slightly into the channel of the pipe. These

curved deflecting-plates prevent the incoming stream from the

laterals from crossing the channel of the pipe and direct it down-

15 ward along the wall of the channel upon the side on which the

opening is located. This prevents any splashing upward of Avater

when striking against another inflowing stream of water

or the damming which accompanies an inflowing stream of water A or

20 when striking against an opposing wall.

\
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It is well known that water carrying soap and grease will de-

posits the same when allowed to splatter upward and then drain

down slowly. This has a tendency, together with the scales

25 that drop off the iron pipe, to stop the vent and in some cases

stops the pipe solidly. This does not occur where a body of

swiftly-moving water strikes, and by my constniction I prevent

30 any drops of water from getting outside of the track of the flow

of the full stream.

The drainage receiving and venting duct is swelled outwardly

at the point of entrance of the laterals, as shown at d d.

35 This allows the deflecting-plates to be placed within the body

of the drainage and venting duct and allows free egress for the

venting of gases, &c.

By the use of my fitting in plumbing the soil-pipe is made in

40 one continuous line from its lower portion to its top, and the

vent-pipe is one continuous straight line from its bottom to its

top parallel with the soil-pipe.

By the use of my fittings I am enabled to drain and vent a

45 building with but very little cutting away of the partitions,

as I do not require several branches or pipes for venting. Nor

do I require as wide a space to run the pipes as in any former

construction.

50 By the use of my improved fitting I am enabled to drain and

vent the drainage of a building with a less number of joints and

fittings than with any other fitting or fittings with which I

am acquainted, and I use less pipe and require less labor to

install the same.

55 Now, having described my invention, what I claim as new, and

desire to secure by Letters Patent, is

—

1. An integral drainage and venting fitting comprising two

60 substantially parallel members open throughout and each adapted
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at each end to connect with upper and lower pipes, and a

connectinp: member substantially parallel with the said first-

named members and opening? from the one member at one end of the

65 fitting: and into the other member at the other end of the fit-

tini?.

2. A drainao:e and ventin^ij fitting' comprising a soil-pipe

member straight throughout ; a vent-pipe member straight through-

70 out and parallel with the soil-pipe member; a drainage receiv-

ing and venting duct connecting at its lower end with the lower

part of the soil-pipe member and at its upper end with the upper

part of the vent-pipe member and also provided near its lower

75 end with lateral openings to receive the drainage.

8. A drainage and venting fitting comprising a soil-pipe

member; a vent-pipe member connected therewith; a lateral

80 drainage-discharge arranged to discharge into the drainage and

vent-pipe member, and an inclined deflector arranged inside of

the drainage and vent-pipe member above and over the lateral

85 drainage-discharge to direct the water downwardly.

4. A drainage and venting fitting comprising a soil-pipe

member straight throughout; a vent-pipe member straight through-

out parallel with the soil-pipe member; a vent and drainage

90 duet connecting the soil-pipe member and the vent-pipe; a later-

al drainage-discharge arranged to discharge into the vent and

drainage duct; and an inclined deflector arranged inside of the

95 drainage and vent duct above and over the lateral drainage-dis-

charge to direct the water downwardly.

5. A drainage and venting pipe provided in its length with

an enlargement; a lateral drainage-receiving opening or open-

100 ings in the enlargement; and inclined deflectors projecting out

from the wall of the enlargement over such opening's, the lower

ends of said deflectors extendinc: out bevond the inner wall of
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the pipe, whereby the incoming stream has a free outlet and is

105 directed downwardly into the pipe, substantially as described.

FRANK WALKER.

Witnesses

:

F. M. TOWNSEND,

eJAMES R. TOWNSEND.

[Endorsed] : Exhibit ''A." Frank L. A. Graham, Notary Pub-

lie in and for Los Angeles Co., Cal. Filed Mar. 19, 1907. Wm. M.

Van Dyke, Clerk. Chas. N. Williams, Deputy.
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Complainants' Exhibit '*B/* Letters Patent No.

788,803, May 2, 1905, to Prank Walker.

No. 788,803.

THE UNITED STATES OF AMERICA.

To All to Whom These Presents Shall Come

:

Whereas, Frank Walker, of Los Angeles, Califor-

nia, has presented to the Commissioner of Patents

a petition praying for the grant of letters patent fo

an alleged new and useful improvement in

Sanitary Drainage and Vent-Fittings,

a description of which invention is contained in the

specification of which a copy is hereunto annexed,

and made a part hereof, and has complied with the

various requirements of law in such cases, made and

provided, and

Whereas, upon due examination made, the said

claimant is adjudged to be justly entitled to a patent

under the law.

Now, therefore, these Letters Patent are to grant

unto the said Frank Walker, his heirs or assigns, for

the term of seventeen years from the second day of

May, one thousand nine hundred and five, the exclu-

sive right to make, use and vent the said invention

throughout the United States and the Territories

thereof.

In testimony whereof, I have hereunto set my
hand and caused the seal of the Patent Office to be
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affixed at the City of Washington, this second day of

May, in the year of our Lord one thousand nine hun*

dred and five and of the Independence of the United

States of America, tlie one hundred and twenty-ninth.

[Seal] F. I. ALLEN,
Commissioner of Patents.
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PATENTED MAT 2, 1905.

F. WALKER.
SANITARY DRAINAGE AND VENT FITTING.

Ar?LIOiT!0I FILED /AI. I. 190S.

fnoenlan
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No. 788, 803. Patented May 2, 1905.

UNITED STATES PATENT OFFICE.

FKANK WALKER, OF LOS ANGBfLES, CALIFORNIA.

SANITARY DRAINAGE AND VENT-FITTING.

Specification forming part of Letters Patent No. 788,803, dated May

2, 1905.

xVpplication filed January 9, 1905. Serial No. 240178.

To all whom it may concern:

Be it known that I, Frank Walker, a citizen of the United

States, residing' at Los Angeles, in the county of Los Angeles

5 and State of California, have invented a certain new and useful

Sanitary Drainage and Vent-Fitting, of which the following is a

specification.

This invention relates to a fitting adapted particularly for

10 use in connection with soil-pipes, drainage-stacks, or stand-

pipes and vents therefor.

The main object of the present invention is to provide a fit-

ting for this purpose of extreme compactness strength, and cheap-

ness.

15 A special object of the invention in this connection is to pro-

vide a fitting that is sufficiently compact to be wholly inclosed

within the wall or floor structure and will not project into the

room.

20 A further object of the invention is to provide a fitting of

this character with means for preventing a condition of suction

therein.

When drainage connections are applied to several superimposed

25 floors, it sometimes happens that a simultaneous flush or run-

off from several floors will cause a congestion within the fit-

tings in one or more of the lower flooi's and consequent suction

30 effect therein, with the result that one or more of the closets
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on the lower floors will be siphoned off. The present invention

prevents such objectionable action by providing in each fitting

means for access of air to tlie interior thereof in such manner

35 as to break any vacuum that tends to form.

The accompanying drawings illustrate the invention.

Figure 1 is a vertical section of a double fitting embodying

40 tliis invention. Fig. 2 is a section thereof on the line x^ x-

in Fig. 1. Fig. 3 is a plan. Fig. 4 is an end elevation. Fig.

5 is a side elevation showing a slight modification. Fig. 6

is an elevation of the piping for several floors.

45 In Fig. 6, 1 designates the soil-pipe, and 2 the vent-pipe.

3 designates soil-pipe sections or fittings, each of which

consists of a tubular body connected to the soil-pipe and vent-

50 pipe and provided with lateral branches 4 for conducting the

drainage into the soil-pipe.

5 designates a hub at the top of the fitting 3 to I'eceive the

superjacent section of soil-pipe, and 6 designates a hub along-

55 side of the hub 5 for receiving the connection 7, leading to

the vent-pipe. The hubs 5 and 6 are close together or in one

continuous head, thus reducing the weight and cost of the fitting

to a minimum.

60 The branches 4 are curved inward and downward into the main

body of the fitting, their upper walls 4^ being concave, so as to

briog the lateral hubs as close as possible to the body of the

fitting and a.s low as possible. The contraction in the size

65 of the fitting thus secured is of importance, as it enables the

fitting to be placed wholly within or below the wall or floor

structure and to be thus concealed and also reducing the weight

70 aud cost of the fitting.

The hub 6 communicates with the main body of the fitting 3

through a hollow ext<?nsiou chamber or box 8 ou the side of said
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fittin«i-. Sfiid chamber luiviiin' its outer wall 9 extending ()bli(j[ue-

7") Jy upward and outward from the fitting and haviug its side walls

10 diverging ui)vvardly in substantial correspondence with the

divergence of the lateral arms 4 of the fitting.

80 The concave upper walls 4" of laterals 4 terminate in de-

flectors 12. extending downwardly from the hub 5 within the

main chamber V^ of the fitting, said detleetors projecting in-

wardly at the proper inclination to deflect the material going

S^y through the laterals directly down into the outlet of the fit-

ting, and a wall 14 is provided, joining the two deflectors 12

and extending across the vent-chamber 15 above the outlet-op-

90 ening Ifj thereof, to prevent material which is falling into the

soil-pipe from dei)()siting on the outer wall of the vent-chamber.

The deflectors 12 aud wall 14, with the adjacent portion

of the side wall of the fitting, form a discharge-inlet into

95 the main chamber of the fitting, which inlet should l)e of a ca-

])acity not less than that of the ends of the fitting. In order

to secure such full capacity, it is necessaiy to comi)ensate for

the contracting eti'ect of the downward couvergence of the deflectors

12 by expanding this iulet in the other direction—for example

5 by downwardly flaring the other walls of said inlet—the wall

14 being directed obliquely downward and outward and the opposite

wall of the fitting being bulged or swelled out. as indicated at

20.

10 The opening 16, thorough which the vent-chamber 8 communicates

into the main chamber, 18 is desirably of upwardly-flaring

trapezoidal form, with its sides substantially parallel to the

direction of the lateral arms and coextensive with the walls

15 of the vent-chamber in a lateral direction, so as to completely

expose and open the lower part of the vent-chamber. The bottom

of wall 14. which forms the upi)er limit of said opening 16,
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20 mny he on a level with the i)()tt()iii of the deflectors 12, which

jire Ix'low the centers of the inlets of the drainao:e branches.

17 (lcsi«rnates a supplementary connectin*,'-hub extending' out-

wardly from the vcnt-chaml)er to receive the connection from a

2.') sink, hathtul), washtub. or other fixture, the draina^^e from

which is dischartzed over an oblicpiely-downward-extendintj: lip 18,

leading: from said hub to the main chamber of the fittin*?, or

:30 two hubs 17' may be placed side by side (see Fig. 5) for the

pur[)ose of connectinti- two fixtures to the fitting.
^

The lower fittings are vented into the vent-pipe 2, the top

the main stack being used to vent

Ho of A the upper fitting 3'. (see Fig. 6). no supplemental vent being

necessary. This pipe 1 forms a vent-pipe opening into the main

chand)er between said deflectors.

J5y constructing the throat of the fittings between the de-

40 Hectors of an area not less than the area of a section of the

to let the drainage from the upper floors pass

pipe I am able A through the fitting, and by reason of having the

supplemental vent for all fittings below the upper one no siph-

45 onage can take place.

What I claim is

—

1. A double drainage-fitting consisting of a soil-pipe sec-

tion having a central chamber with lateral downwardly-curved in-

'>U let branches, the upper side of said branches terminating inside

the eliamber in deflectors at a point whieli is lower than the cen-

t«'r of the inlets of the drainage blanches.

•^•' -• A drainage and ventilating fitting comprising a tubular

body with a main chamber provided with lateral drainage branches

extending thereinto, deflectors extending downwardly from the

respective lateral l)ranches into the maiti chand)er. and a vent-

<)0 ••hamber <M.innnii)ir;iliim with tlie main diamber below the deflectors.
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3. A clnuiui.ue hiuI ventilatiut*- fitting* comprising' a main cham-

ber with inlet and outU^t branches at top and bottom, lateral

()') drainage branches extending- obliquely downward thereinto at

each side, a veiit-chamber extending obliquely upward from the

main chamber, and opening- into each of the drainage branches.

70 -I:. A drainage and ventilating- fitting' comprising- a main cham-

ber with inlet and outlet branches at top and bottom, lateral

drainage branches extending obliquely downward thereinto at

75 each side, a vent-chamber extending- obliquely upward from the

main chamber and opening- into each of the drainage branches,

said vent-chamber flaring upward and communicating; with the main

chamber through .an upwardly-flaring opening.

80 5. A drainage and ventilating fitting comprising a main cham-

ber having: inlet and outlet portions at top and bottom, curved

drainage branches leading obliquely downward into said drainage-

So chamber, the upper walls of the branches terminating in deflec-

tors extending obliquely inward and downward from the drainage

branches into the main chamber, and a vent-chamber opening into

the main chamber below said deflectors and extending- obliquely

90 Tipward.

6. A double drainage-fitting- consisting of a soil-pipe sec-

tion having a main chamber having inlet and outlet portions at

top and bottt)m, curved drainage branches leading obliquely down-

95 ward into said drainage-chamber, the upper walls of the branches

terminating in deflectors extending obliquely inward and down-

ward from the drainage branches into the main chamber, and a

100 vent-pipe opening into the main chamber between said deflectors.

7. A double drainage-fitting consisting- of a soil-pipe sec-

tion having a central chamber with lateral downwardly-curved in-

105 let branches, the upper side of said branches terminating mside

the chamber in deflectors at a point which is lower than the cen-
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tcr of tlic inlets of tlu' dniina^c hninelies and a hul) extendin«i-

110 niitwai-dly t'l'oiii the fittinii- for the i)ur|)ose stated.

S. A draiiiaiiv and veni ilal iiin' fittiiiii' (•()mj)risin.u' a main cham-

Imt with inlet and outlet branches at toi) and bottom, lateral

draina^^e branches extendin.u- ()l)li(|nely downward thereinto lYi

11.") ench side, a vent-chamber extending- obliquely upward from the

main chand)er. and opening into each of the draina«>e branches,

and a hub extending outwardly from the tittin^^; foi- th(^ purpose

120 stated.

In testimony whereof 1 have hereunto set my hand, at Los

An,u:eles. California, this 28tli da\- of December, 1904.

FRANK WALKKR.

In pivseiice of

—

A. W KNIGHT.

.M'LIA TOWXS^EXI).

I
Endorsed

I
: Exhibit "li." Frank L. A. (Iraham, Notary Pub-

lic in ami for Eos Anoeles Co., Cal. Filed Mar. 1!), 1907. Wm.
Van Dyki\ (Merk. Chas. N. Williams, Deiaity.



Hccse Lh'ireUfjii and Fratih' Walker 181

t 4_
5. .y.

^^.

' Hi

it



Fred />. Morlou rs.

m

CO

5=!
•f-t

Q
u
S3
O
Ph

CO

•l-t

•rH

Q



Bccse Llvn'cUfju (iiid Frank Walker. 183

[Endorsed] : AValker \ s. Mortoii. Defts. Ex. 3.

Frank L. A. Graham, Notary Pn])lic, in and for Los

Angeles County, Califojiiia. 1232. Filed Mar. 19,

1907. Wni. M. Van Dyke, (Uerk. Chas. N. AVill-

iams, Deputy.
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Defendant's Exhibit 6, Drawing of Fitting.

Defts - Ex 6
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[Endorsed] : Walker vs, Morton. Defts. Ex. 6.

Fi'ank L. A. Graham, Notary Public, in and for Eos

Angeles County, California. Filed Mar 19, 1907.

Wm. M. A^an Dyke, Clerk. Clias. N. Williams,

Deputy.
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Dcf.s. 1). Walker vs. Morton. Frank L. A. Gra-

liani, Notai-y Public in and for Los Ang^eles Co., Cal.

(^atalo^ne(J. Mott's Plumbing. 1888. Filed Mar.

If), 1907. Wni. M. Van Dyke, (Uork. (1ias. N. Will-

iams, Deputy.

1888

CATALOGUE '^G.''

ILLUSTRxVTlNG

THE PLUMBING AND SANITARY DEPART-
MENT.

f)F

THE J. L. MOTT IRON WORKS.

OFFICES AND SHOW ROOMS:

86, 88 AND 90 BEEKMAN STREET,NEW YORK,

AXI)

;]11 AND :n:5 WABASH AVENUE, (^HICAGO,

ILL.

Entered Aecording to Act of Congress in the year

1888, by The J. L. Mott Iron Works, in

the Office of tlu^ I^ibrarian of

Congress, at W^ishington.

E. 1). SLATER, PRINTER, 153 and LV) FULTON
STREET, NEW YORK.
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Defendant's Exhibit 9, Figure from Mott's Plumb

ing Catalogue.

Sizes: 2

Plate 698 -G.

Double Y Branch.

2x2 inch. 6x0 inch. 8X 4

8x3 • tt X 5 *• 8X 3

3x3- 6x4 •' 8X d

4x4 '• 0x3 •• 10 X 10

4X3- 6x3' 10 X 8

4x3- 7X 7 •* 10 X 6

5X5 '• 7X4- 10 X 5

5X4 ' 8X8 - 10 X 4

I>X3 • 8x0 " 10 X 3

5x3 •' 8 X 5 " 10 X o

inch.
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Defts. Ex. 10. Walker vs. Morton. Frank L. A.

Graham, Notary Pnblic, in and for Los Angeles Co.,

Cal. Filed Mar. 19, lf)()7. Wm. M. Van Dyke,

Clerk, (lias. N. Williams, Depnty.

RSTABI.ISHEl) 1871. 1N(X)RP0RATED 1891.

CATALOGUE

OF

RUNDLE-SPENCE MFG. CO.

ILLUSTRATING ALL KINDS OF BRASS,
IRON, COPPER and MARBLE GOODS

OF STAPLE AND SPECIAL
CHARACTER

yon

PLUMBERS' USE.

OFFK^E, ())] to ()7 SE(H)NI) STREET, M]L-

WAUKEE, WIS.

1892.
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Defendant's Exhibit 10, Figure from Rundle-Spence

Mfg. Co. Catalogue.
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Defendant's Exhibit 13, Drawing and Specification

Forming Part of Letters Patent No. 577,793,

February 23, 1897, to Alexander C. Stewart.

(Ro Model.)

A. C. STEWART.
METALLIC DRAINAGE FITTING.

No. 577,793. Patented Feb. 23, 1897.

MVit/LCS'SL6\

/T

1

-^^
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UNITED 8TATEJS l^XTENT OFFICE.

ALEXANDER C. STEWART. OF LOS ANGELES. CALIFORNIA.

METALLIC DRAINAGE-FITTING.

Specification forming: part of Letters Patent No. 577,793, dated

February 23. 1897. Application filed July 18, 1896. Serial

No. 599,731. (No model.)

To all whom it may concern

:

He it known that I, Alexander C. Stewart, a citizen of the

United States residing in the city of Los Angeles, in the county

5 of Los Angeles and State of California, have invented certain

new and useful improvements in IMetallic Drainage-Fittings, of

which the following- is a full, clear and exact description or

10 specification, reference being had to the annexed sheet of draw-

ings, forming part of this s[)ecification, and to the letters

marked thereon.

]My invention, which relates to certain new and useful improve-

15 ments in metallic-drainage-fittings, has a twofold object.

The first object of my invention is to construct in one piece

that part of a soil-pipe and the branch connected thereto to

20 which the trap or cesspool of a washbasin, bath, or other equi-

valent receptacle is attached, and thereby to simplify and re-

duce the cost of such drainage-fittings. This object of my in-

vention I carry out by casting a length of soil-pipe with the

25 aforesaid branch in one piece and by having an opening in the

side of the branch whereto the pipe leading from the trap or

cesspool is connected. The upper part of the branch is formed

30 with a faucet or hub to receive the lower end of the ventilat-

ing pipe Avhich leads to the roof of the building wherein \\\y im-

proved drainage-fittings are used; and the upper end of that

piece of soil-pipe in connection with the aforesaid branch is

formed with a faucet or hub for connecting the section of soil-

\
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])i|)(' al)()V(' it, while the lower i)<)iti()ii of said soil-i)ii)e is

.'^') i'oiiiied to coinieel with the t'aiieet or Inil) of the next i)ortion of I

soil-pipe below. In plaee of the aforesaid hraiieh l)ein,«i- fonii-

4(1 ed with the eoiiiieetion for the tra[) or eess])ool on one side

only it nia\' he formed with similar eonneetion on both sides,

and a diaphi'a,i»ni is used in the hraneh aeross that part whereiiito

4.") the disehar*ie from the trap or cesspool takes i)lace.

The second object of my invention is to .uet rid of soldered

or wii)ed joints between the metallic pipes const i tut inir and lead-

50 in<r from the trap or cesspool and the branch into which the

tra|) or cesspool dischar«»'es and to substitute non-soldered

joints therefor. This object of my invention is carried out by

inserting- a screwed thimble into the openin«>- on the side of the

^v) l)ranch of the aforesaid metallic draina^^e-littin«i- and by in-

serting the end of the lead or other pipe into the said thimble,

the joint between the pipe and the thimble bein.ir made tight by

the use of elastic packino- comi)ressed upon the outer end of the

b() tliind)le and ai'ound the pii)e by means of a union-nut.

On the annexed sheet of drawings. Figure 1 is a side eleva-

tion of the improved drainage-fitting constructed in accordaii'

fi.") with the first object of my invention. Fig. 2 is a front ele-

vation of the same, showing the trap or cesspool leadino' from

the washbasin, bath, or other receptacle connected thereto. Fig.

3 is a i)lan corresponding with Figs. 1 and 2. Fig 4 is in part

70 a vertical section through the branch, showing the internal con-

struction thereof and the connection with the soil-pipe. F'ig.
'->

is an elevation of the upper drainage-fitting of the soil-pipe

7.") to which a washbasin, liath, or other receptacle in the topmo>i

stoi'.N". of a building is connected and wherein the branch herein-

before referred to, and shown in Figs. 1, 2. :i, aiul 4, is rendt •

-

ed unnecessary. Fig. (i is a vertical central .'-ection of Fig. '.
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80 In Figs. 1, 2, 3, and 4, the portion of the soil-pipe is marked

A and the branch formed in one piece there\vith is marked B.

On one side of the branch B tlie tnbular connecting-piece C is

85 formed, being cast in one piece with the other portions of the

improved drainage-fitting. Into this projection C a metallic

thimble D is screwed, as shown more particularly at Figs. 1, 2,

3, and 4, and upon this thimble D the union-nut E is fitted,

90 so as to be screwed thereon or unscrewed therefrom in the ordi-

nary manner. A sufficient space is left between the flange at

the outer end of the union-nut E, as show^n in Fig. 4 to re-

ceive a ring of elastic or other suitable packing E' between

95 the flange of the nut E and the outer eAd of the thimble D, so

that upon tightening the nut E the packing is compressed between

the flange of the nut and the outer end of the thimble D. In

100 this manner when the end of the pipe F, leading from the trap or

cesspool, Figs. 2, 3, and 4, is passed through the union-nut E

and into the thimble D, as more particularly shown at Fig. 4, the

tightening of the nut E upon the thimble D so compresses the

packing around the inserted end of the pipe F that a complete

metallic joint is made between the trap or cesspool and the

5 branch B without the use of a soldered or wiped joint, while the

said joint is readily disconnected by unscrewing the nut E and

withdrawing the end of the pipe F out from the thimble D.

As it sometimes happens that washbasins, baths, or other re-

10 ceptacles on either or both sides of a partition in a building

are or require to be connected to the same soil-pipe, tlie branch

B of my improved drainage-fitting is, wiien so required, formed

with two connecting-pieces C, of which one is shown in full sec-

15 tion and the other in dotted lines in Figs. 2, 3, and 4.

A diaphragm G is cast at that portion of the interior of the

branch B whereat the connections C are situated, thus preventing
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the discharge from one of the connections in any way interfer-

20 ing with the discharge from the other of such connections.

In order to apply the second part of my invention in the simp-

25 lest manner to the washbasins, baths, or other receptacles in

the top-most story of a building, it is not necessary in such

case to use the improved drainage-fitting constructed with the

branch B, as shown at Figs. 1 to 4, but in lieu thereof to

30 substitute a portion of soil-pipe constructed as show^n at Figs.

5 and 6 of the annexed drawings, in which case the unsoldered

connections C for the pipas leading from the traps of the wash-

35 basins, baths or other receptacles are formed on either side of

the section of soil-pipe used for leading to the outside of

the roof at the top of the building, and in this manner the dis-

charge from the said basins, baths, or other receptacles takes

40 place into the soil-pipe direct, without the intervention of

the branch B required in the stories below.

It is here explained that each branch B for each story or

45 floor of a building is connected by means of a ventilating-

pipe jointed to the faucet or hub at its upper end and leading

to the roof, so as to insure complete ventilation from each such

connection, the pipes leading from the faucets of the branches

50 being each constructed with an olTset, as is well understood,

for enabling the ventilating pipes to pass to the roof without

interfering with each other. _

Having now described the nature of my said invention and the

55 best system, mode, or nuuiner which I am at present acquainted

with for carrying the same into practical ell'ect, I desire to

observe, in conclusion, that although I have upon the annexed

GO drawing's show my improvements as applicable to plumbing-work

in which ordinary calked joints arc used, yet it is to be under-

stood th;jt my improvonienls are oqualy applicable to plumbing-
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65 work in which what is commonly known as the "Durham'' system is

used, w^herein the joints are screwed joints, and that what I con-

co^jsider to be novel and orii?inal, and therefore claim as the

invention to be secured to me by Letters Patent, is as follows:

70 1. The improved drainaore-fittin^^ consistino- of a portion of

soil-pipe, a ventilating* branch leading: from said soil-pipe,

the connection or connections on the side or sides of said venti-

lating branch, the diaphragm or partition having* its flat sides

75 facing the discharge ends of the laterally-connected traps, the

whole being* formed or cast in one piece, substantially as set

forth and shown in the annexed drawings.

80 2. The improved drainage-fittings, consisting of the com-

bination of a portion of soil-pipe, a ventilating branch, lateral

openings in the ventilating branch, a diaphgram within the venti-

85 lating branch opposite the lateral openings, the discharge-pipes

and traps or cesspools connected to said lateral openings, all

operating together in the manner and for the purposes substanti-

ally set forth.

In testimony whereof I, the said Alexander C. Stewart, have

90 hereunto set my hand in the presence of two subscribing witness-

es.

ALEXANDER C. STEWART.

Witnesses.

JAMES GARDINER,

ST. JOHN DAY.

[Endorsed] : Defts. Ex. 13. Walker vs. Morton. Frank L. A. Gra-

ham, Notary Public in and for Los Angeles County, California. Filed

Mar. 10, 1907. Wm. IM. Van Dyke, Clerk. Chas. N. Williams, Deputy.
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In the United States Circuit Court, Ninth Circuit,

Southern District of California, Southern Di-

vision.

IN EQUITY—No. 1232.

REESE LLEWELLYN and FRANK WALKER,
Complainants,

vs.

FRED B. MORTON,
Defendant.

Petition for Order Allowing Appeal, etc.

The defendant herein feeling himself agreed by

the interlocutory decree order, made by this Court,

and entered on March 25tli, 1907, and b}^ the final

decree made by this Court, and entered herein the

26th day of November, 1907, whereby it was ad-

judged and decreed that the defendant herein had

infringed upon the rights of complainants under let-

ters patent of the United States, No. 635,619, issued

to Frank Walker on October 24th, 1889, and letters

patent No. 788,803, issued to Prank Walker, May
2d, 1905, and claimed by complainants to be owned

by them, being the letters patent sued upon, and de-

creeing that the defendant be perpetually enjoined

from infringing upon said lettei^ patent, and j^ar-

ticularly from infringing upon the third and fifth

claims of letters x>atent No. 635,619, and the first,

second, sixth and seventh claims of patent No.

788,803, and that he refrain from making, using or

selling any phunl^ing fitting like those covered by
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said claims of said letters patent, or any fitting capa-

ble of being combined or adapted to be used in in-

fringement of said claims or either of them, and

further decreeing that complainants recover from de-

fendant the sum of $1.00 as nominal damages, and

further decreeing that complainants have and re-

cover of and from defendant their costs.

Now, comes the defendant Fred B. Morton, by

G. E. Harpham, his solicitor and counsel, and peti-

tions said Court for an order allowing this defend-

ant to prosecute an appeal from said final decree to

the Honorable United States Circuit Court of Ap-

peals for the Ninth Circuit, under and according to

the laws of Congress in such cases made and pro-

vided, and also that an order by made fixing the

amount of security which this defendant shall give

and furnish upon such appeal, and that upon giving

such security, all further proceedings in this court

be suspended and stayed until the determination of

said appeal.

And your petitioner will ever pray.

G. E. HARPHAM,
Solicitor and Counsel for Defendant.

[Endorsed]: No. 1232. United States Circuit

Court, Ninth Circuit, So. District of California,

Southern Division. R. Llewellyn & Prank Walker,

Complainants, vs. Fred B. Morton, Defendant. Pe-

tition for Leave to Appeal. Piled Dec. 2, 1907.

Wm. M. Van Dyke, Clerk. Chas. N. Williams, Dep-

uty. G. E. Harpham, Solicitor for Defendant.
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In the United States Circuit Court, Ninth Circuit,

Southern District of California, Southern Divi-

sion.

IN EQUITY—No. 1232.

REESE LLEWELLYN and FRANK WALKER,
Complainants,

vs.

FRED B. MORTON,
Defendant,

Assignment of Errors.

Now comes the defendant Fred B. Morton and files

the following assignment of errors, uj^on w^hich he

will rely upon his appeal to the Circuit Court of Ap-

peals of the Ninth Circuit.

1. The Court erred in holding and deciding that

the invention set forth and described in the respective

letters patent No. 635, 619 and No. 788, 803, sued on

in this action, are capable of embodyment and con-

joint use in one and the same device.

2. The Court erred in holding and deciding that

the drainage fitting manufactured and sold by this

defendant was an infringement of the rights secured

to complainants under the letters 23atent sued on in

this action, or either of them, and particularly that

the same was an infringement of the 3d and 5th claims

of letters patent No. 635,619, and the 1st, 2d, 6th and

7th claims of letters patent N\). 788,803.

3. The Court erred in awarding complainants

damages in the sum of $1.00 and costs.
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4. The Court erred in not giving judgment for

the defendant and in not dismissing compkiinants

Bill of Complaint.

G. E. HARPHAM,
Solicitor and Counsel for Defendant.

[Endorsed] : No. 1232. United States Circuit

Court, Southern District of California, Southern

Division. Reese Llewellyn & Frank Walker, Com-

plainants, vs. Fred B. Morton, Defendant. Assign-

ment of Errors. Filed Dec. 4, 1907. Wm. M. Van

Dyke, Clerk. Chas. N. Williams, Deputy. G. E.

Harpham, Solicitor and Counsel for Defendant.

At a stated term, to wit: The July Term, A. D.

1907, of the Circuit Court of the United States

of America, of the Ninth Judicial Circuit, in

and for the Southern District of California,

Southern Division, held at the courtroom, in the

city of Los Angeles, on Wednesday, the fourth

day of December, in the vear of our Lord one

thousand nine hundred and seven. Present:

The Honorable OLIN WELLBORN, District

Judge.

No. 1232.

REESE LLEWELLYN and PRANK WALKER,
Complainants,

vs.

FRED B. MORTON,
Defendant.
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Order Allowing Appeal, etc.

On motion of George E. Harpliam, Esq., solicitor

and of counsel for defendant, it is ordered that an

appeal to the United States Circuit Court of Appeals

for the Ninth Circuit from the final judgment and

decree heretofore filed and entered herein on Novem-

ber 26th, 1907, be and the same hereby is allowed,

and that a certified transcript of the record, testi-

mony, exhibits and all proceedings herein be forth-

with transmitted to said United States Circuit Court

of xippeals for the Ninth Circuit, together with the

mechanical exhibits; it is further ordered, that the

bond on appeal be fixed at $250.00; the same not to

act as a supersedeas bond, but as a bond for costs and

damages on appeal; whereui)on, a bond tendered by

defendant in said amount of $250.00 is approved and

filed in open court; thereupon a citation to the ap-

pellees is signed by the Judge in open court.

[Endorsed] : No. 1548. United States Circuit

Court of Appeals for the Ninth Circuit. Fred B.

Morton, x\ppellant, vs. Reese Llewellyn and Frank

Walker, Appellees. Transcript of Record. Upon

Appeal from the United States Circuit Court for the

Southern District of California, Southern Division.

Filed Januarv 17, 1908.

F. D. MONCKTON,
Clerk.
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F. £. Morton,
Appellant,

vs.

R. Llewellyn, et al.,

Respondent.

APPELLANT'S OPENING BRIEf.

STATEMENT OF THE CASE.

This action was commenced in the court below by the

respondents against the appellant to obtain a decree of

the court that a drainage fitting which was manufac-

tured and sold by the appellant infringed upon letters

patent 635,619, dated October 24th, 1899, and letters

patent No. 788,803, dated May 2nd, 1905, both of said

letters patent having been issued to one of the respond-

ents, Frank Walker, who assigned one-half interest in

the same to R. Llewellyn, the other respondent.
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The bill of complaint is in the usual form in patent

cases. The answer denied all of the allegations of the

bill of complaint, and alleged that apparatus substan-

tially identical with the fitting alleged to have been in-

vented by the plaintiff were known and generally used

throughout the country for more than two years prior

to the application for letters patent referred to in the

complaint.

Testimony was taken and various exhibits showing

the state of the art were introduced and the case was

argued.

On the hearing certain other exhibits were offered and

filed in the case and the cause was submitted to the

court for decision, and an interlocutory decree in the

usual form was entered in the cause on March 25th,

1907, referring the cause to a special master to take an

accounting. Subsequently the defendant made a motion

to have that portion of the interlocutory decree stricken

out that awarded damages, and a reference to the master

to take an accounting in the case.

This motion was duly argued and submitted to the

court for decision and was granted by the court. After-

wards, on November 25, 1907, a final decree was en-

tered in the case awarding complainants $1.00 damages

and enjoining the defendant from making, selling or

using any fittings or devices embodying or employing

the invention or improvement covered by said letters

patent or either of them and particularly claimed in the

third and fifth claims of letters patent 635,619, and the

first, second, sixth and seventh claims of patent 788,803.



From the final decree a writ of error has been taken to

this court.

SPECIFICATIONS OF ERROR.

The following are the errors relied upon by appellant

:

1. The court erred in holding and deciding that the

invention set forth and described in the respective letters

patent Nb. 635,619 and No. 788,803, sued on in this ac-

tion, are capable of embodyment and conjoint use in one

and the same device.

2. The court erred in holding and deciding that the

drainage fitting manufactured and sold by this defend-

ant was an infringement of the rights secured to com-

plainants under the letters patent sued on in this action,

or either of them, and particularly that the same was

an infringement of the 3d and 5th claims of letters patent

No. 635,619, and the ist, 2d, 6th and 7th claims of let-

ters patent No. 788,803.

3. The court erred in awarding complainants dam-

ages in the sum of $1.00 and costs.

4. The court erred in not giving judgment for the de-

fendant and in not dismissing complainants' bill of com-

plaint.

POINTS AND AUTHORITIES.

The first error that we will present is that of holding

that the drainage fitting manufactured and sold by the

appellant was an infringement of the rights secured to

respondents under claims 3 and 5 of patent 635,619 and

claims i, 2, 6 and 7 of patent 788,803, the letters patent

sued upon in the action.
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In order to properly appreciate this point it becomes

necessary to determine the nature and character of the

inventions set forth in the patents sued on, and the

state of the art at the time said inventions were made.

They both relate to drainage and ventilating fittings

used in a partition wall for connecting fixtures on the

opposite sides of the partition with the waste pipe so as

to lead the contents of such fixtures to the sewer pipe

when the user is through using the fixture, and to vent

the waste pipe.

The claims of patent 635,619 held to be infringed by

the defendant are as follows

:

3. A drainage and venting fitting comprising a soil-

pipe member; a vent-pipe member connected therewith;

a lateral drainage-discharge arranged to discharge into

the drainage and vent-pipe memiber, and an inclined de-

flector arranged inside of the drainage and vent-pipe

member above and over the lateral drainage-discharge

to direct the water downwardly.

5. A drainage and venting pipe provided in its length

with an enlargement ; a lateral drainage-receiving open-

ing or openings in the enlargement ; and inclined deflec-

tors projecting out from the wall of the enlargement

over such openings, the lower ends of said deflectors ex-

tending out beyond the inner wall of the pipe, where-

by the incoming stream has a free outlet and is directed

downwardly into the pipe, substantially as described.

The claims of patent 788,803, held to be infringed,

are as follows

:

I. A double drainage-fitting consisting of a soil-pipe

section having a central chamber with lateral downward-
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ly-ciirved inlet branches, the upper side of said branches

terminating inside the chamber in deflectors at a point

which is lower than the center of the inlets of the drain-

age branches.

2. A drainage and ventilating fitting comprising a

tubular body with a m.ain chamber provided with lateral

drainage branches extending thereinto, deflectors ex-

tending downwardly from the respective lateral branches

into the main chamber, and a vent-chamber communicat-

ing with the main chamber below the deflectors.

6. A double drainage-fitting consisting of a soil-pipe

section having a m.ain chamber bavins: inlet and outlet

portions at the top and bottom, curved drainage branches

leading obliquely downward into said drainage-cham-

ber, the upper walls of the branches terminating in de-

flectors extending obliquely inward and downward from

the drainage branches into the main chamber, and a

vent-pipe opening into the main chamber between said

deflectors.

7. A double drainage-fitting consisting of a soil-pipe

section having a central chamber with lateral down-

wardly-curved inlet branches, the upper side of said

branches terminating inside the chamber in deflectors

at a point which is lower than the center of the inlets

of the drainage branches and a hub extending outwardly

from the fitting for the purpose stated.

Years before Complainant Walker made his alleged

invention, plumbing fittings for the same uses had been

and still are in common use. Exhibit i, introduced on be-

half of defendant, is one of these fittings.

W. D. Newell, a plumber of Los Angeles, testified
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that he had been familiar with the fitting for 2^ years.

[Pages 89 and 90, Tr.]

Exhibit 2 was another fitting introduced on behalf of

defendant, and the same witness testified that he had

known that exhibit for 25 years. [Pages 90 and 91,

Tr.]

William Schultheiss testified that he was and had been

familiar with said plumbing fittings, exhibits i and 2,

for t6 years, and that plumbing fittings of the same me-

chanical construction, principle and operation as ex-

hibits I and 2 had been in use in the United States for

16 years. [Pages 141 and 142, Tr.]

Plat No. 698G on page 258 of Motf s Plumbing Cata-

logue of 1888, and fig. 323, on page 105, of the Rungle

Spence Mfg. Co., of date 1892, were offered in evi-

dence and show the same form of fittings as exhibits i

and 2. Copies of these pages are found on pages 187

and 189, Transcript.

There is no testimony on behalf of complainants that

plumbing fittings like exhibits i and 2 have not been in

use for the last 25 years, so that it may be taken as an

estabhshed fact that such plumbing fittings have been

and are now in public use in the United States, and the

date of such use exceeds 25 years.

Now, if Complainant Walker made any invention in

plumbing fittings, it must be of some construction dif-

ferent from the construction shown in exhibits i and 2.

Now, comparing said exhibits with claim 3 of patent

635,619, and we find that exhibits i and 2 are drainage

and venting fittings. That each comprises a soil pipe

member, and a vent pipe member connected therewith,
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that each have lateral drainage discharges arranged to

discharge into the drainage and vent pipe member. So

far all of the terms of claim 3 are found in each of de-

fendant's exhibits i and 2, and these elements are shown

by the testimon}^ to be more than 25 years old. There-

fore there is nothing novel in claim 3 up to this point.

The only other element of claim 3 is, "an inclined de-

flector arranged inside of the draina^ge and vent pipe

member above and over the lateral drainage discharge

to direct the water downwardly", so that the novelty, if

any exists, consists in arranging ''an inclined deflector

inside of the drainap"e and vent pipe member above and

over the lateral drainage discharge to direct the water

downwardly."

Was there any novelty in this construction; if so of

what does it consist ? We have been unable to find any.

By an examination of exhibits i and 2 the court will

observe that the upper walls of the lateral drainage dis-

charge of exhibits i and 2 are inclined downwardly and

direct the water discharged through such lateral drain-

age members downwardly. Now the only thing that

the claim calls for, which is not found in exhibits i and

2, ''is an inclined deflector arranged inside of the drain-

age and vent pipe member above and over the lateral

drainage discharge to direct the water downwardly."

Exhibit E referred to herein is complainants' fitting,

and exhibit F is defendant's fitting.

W. D. Newell was examined on behalf of defendant,

as follows [pages 91 and 92, Tr.] :

Q. 24: You stated in answer to a question that in

complainant's exhibit E there were deflectors extending
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inwardly and downwardly over the face of the lateral

openings for the purpose of directing the drainage down-

wardly ?

A. I did.

Q. 25 : Will you now state how this is accomplished

in defendant's exhibits i and 2 and complainants' exhibit

F?

A. There is a partition cast in this exhibit E and in

exhibit F or exhibit i there is not a partition cast in it.

That is in this exhibit E I stated that there was a parti-

tion cast in it, a deflector cast in it, and in exhibit i and

F, there is not a partition or a deflector cast in it.

Q. 26: In complainants' exhibit E are the deflectors

for the purpose of throwing the drainage downwardly

into the main bore of the pipe ?

A. Yes.

Q. 27: How is the drainage turned downwardly in

defendant's exhibits i and 2 and complainants' exhibit

F?

A. By the walls of the fitting.

Q. 28 : Do the walls of any^ of the fittings—of de-

fendant's exhibits i and 2 and complainants' exhibit F

—

extend inwardly and downwardly and over the face of

the lateral openings?

A. No they do not. Well, I should say they do, yes,

tliey is—that is the wall of the fitting, being sloped the

way it is, the water would strike the wall of the fitting,

and there divert it down. Yes, that's right.

Q. 29: I will ask you to state whether or not in

complainants' exhibit F if there is anything, either in
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the form of deflectors or the walls of the pipe extending

into the chamber or into the main bore?

A. Well I don't see any deflectors in it.

Q. 30 : I will ask you to state whether or not if it is

possible for any portion, or any part of the pipes in com-

plainants' exhibit F to extend into the main bore of the

pipe?

A. The pipe to extend into the main bore of the pipe

—well, its impossible, yes for any pipe to extend direct-

ly into \he:,rj.'din bore of the pipe—if that's the question.

H. B. «^ ,irey, a witness on behalf of the complain-

ants, was examined as follows [at page 51, Tr.] :

O. 10: State whether or not there is any substantial

difference in the construction of the fittings exhibits

E and F, and if there is point out such differences.

A. The onl}^ difference apparent is, that the laterals

of exhibit E extend into the main pipe, and their orifices

are broadened in the main pipe; whereas, in exhibit F
the orifices are delivered to the main pipe at the same

size and at the surface of the main pipe and not broad-

ened.

There is no testimony in the record that the inclined

deflector of complainants' patents produces any different

or superior results in the manner of turning the dis-

charge from the laterals downwardly into the discharge

member to that produced by the upper curved walls of

the laterals in exhibits i and 2.

Walker, one of the complainants, stated that in ex-

hibit F there are no deflectors separate from the main

body of the pipe, they are joined to it. [Page 41, Tr.]

He also states that in exhibit E the deflectors start
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from the bore of the fittting and project inward and

downward, and that their approximate length is two

and three-quarter inches. [Pages 48 and 4.9, Tr.]

While it is true that the witnesses Carey and Walker

both state that there are deflectors that project into the

bore of the pipe in exhibit F, the court can see from the

above testimony that they contradict themselves in that

regard, and the court can also see, from the exhibits

themselves, that there is no part or portion of the de-

fendant's fitting ''arranged inside of the drainage and

vent duct". The top opening is the vent duct and the

bottom opening is the discharge duct. Now, if there are

no deflectors, in the sense in which this term is used in

the patent sued on, in the defendant's structure, then

the court erred in holding that structure to be an in-

fringement of those claims which specifically call for

such deflectors arranged inside of the drainage and vent

pipe members.

The defendant testifies that there are no deflectors in

exhibit F, that the walls of the pipe accomplish the pur-

pose of the deflectors. [Page 62, Tr.]

C. V. Wishart, a witness for defendant, testifies that

there are no deflectors projecting into the bore of ex-

hibit F. [Page 71, Tr.] At page 113 he also testifies

that there is no material diflference in the construction

or operation of exhibits i and 2 and F, except as to the

angle at which the lateral openings may enter the main

i)ipe,

W. Schultheiss also testifies that there are no deflec-

tors in exhibit F. [Page 140, Tr.]

W. D. Newell also testifies that there are no deflectors
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in exhibit F. That the walls of the fitting turns the

drainage downwardly, and that exhibits i and 2 and ex-

hibit F are practically the same thing, and that in all

of these fittings the upper walls of the branch outlets

turn the drainage downwardly. [Page 92, Tr.]

Schultheiss [at page 140 to 142, Tr.], explains ex-

hibits E and F, i and 2, and states that exhibit F does not

embody the mechanical construction of exhibit E. We
here have four witnesses testifying that there are no de-

flectors in exhibit F, and opposed to this testimony we

have the testimony of two witnesses, both of whom
make contradictory statements as to deflectors in ex-

hibit F.

How the court could hold that exhibit F contains an

inclined deflector, arranged inside of the drainage and

vent pipe member above and over the lateral drainage

discharge, when the complainants' own witness Carey

testified that in exhibit F "the orifices of the lateral

drainage discharge are delivered to the main pipe at the

same size and at the surface of the main pipe and not

broadened" [Carey, page 5, Tr.], we do not understand.

Moreover, the court by comparison of exhibit F with ex-

hibits I and 2, will see for itself that the drainage dis-

charge orifices terminate at the bore of the main pipe

in exactly the same manner, the only difference between

the fittings being the angle at which they enter the main

pipe and a slight difference in the form of hub and curva-

ture. If exhibit F has "an inclined deflector arranged

in the drainage and vent duct above and over the lateral

drainage discharge to direct the water downwardly",

then such construction is found in exhibits i and 2,
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which are shown to be over 25 years old, and there is no

invention in complainants' patent as covered by claim 3.

Now as to claim 5: it provides that the drainage and

venting pipe is provided in its length with an enlarge-

ment into which are received lateral drainage openings.

It has inclined deflectors projecting out from the wall

of the enlargement over such opening, the lower end of

said deflectors extending out beyond the inner wall of

the pipe. As we have shown that exhibit F has no in-

clined deflectors it could not infringe that claim, be-

cause inclined deflectors are made an element of the

same.

Said claim also introduces further element of "an en-

largement in the drainage and vent pipes." By com-

paring exhibits E and F the court will see that where the

lateral openings enter in exhibit F that there is an en-

largement, as the chamber on each side of the opening

is broader than the opening itself ; whereas, in exhibit F
there is no such broadening out. The court will also

see by comparison of exhibits i and 2 with exhibit F
that the form of construction is exactly the same, and

that if there is a broadening out of the drainage and

venting pipe in exhibit F, there is also a broadening out

of the drainage and venting pipe in exhibits i and 2,

and such broadening out would therefore be an old

element and the claim would therefore be void.

If there were any novelty in claims 3 and 5 of patent

635,619, that same novelty could not be the subject-

matter of claims i, 2, 6 and 7 of patent 788,803, and

we must look for additional elements in these later claims

in order to support them.
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Comparing claim i of 788,803 with 5 of 63c.619, we

find there is no substantial difference, hence claim i of

788,803 is void. It is also void because the elements

thereof are found in exhibits i and 2.

Claim 2 also calls for the same elements and a vent

chamber. Walker testifies that defendant's fitting has

no supplemental vent chamber [Page 46, Tr.] ; therefore

defendant's fitting could not infringe claim 2.

Claim 6 also calls for the same elements and a vent pipe

opening into the main chamber between the deflectors,

making five openings into the chamber, one at the top,

one at the bottom, two at the drainage branches, and the

vent opening. Defendant's fitting only shows four open-

ings, hence it omits one element of claim 6.

Claim 7 calls for the same elements as claim i and

"a hub extending outwardly from the fitting for the

purpose stated". Looking at the specifications and we

find that "17" designates a supplementary connecting

hub extending outwardly from the fitting to receive the

connection from a sink, etc. [Page 178, Tr.]

No such hub appears in defendant's fitting, conse-

quently it could not infringe claim 7.

All that can possibly be claimed in the way of an im-

provement in the fitting shown in 635,619, so far as the

same relates to this action, is disclosed in fig. 7, and cov-

ered by claims 3 and 5.

In this construction all the change is simply to broaden

out the pipe where the lateral openings enter and to place

over the opening deflectors which turn the discharge

downwardly, and in patent 788,803, the only change is

to broaden out and form a central chamber and put in
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deflectors which terminate inside of the chamber ^t a

point lower than the center of the inlets of the drainage

branches.

We respectfully submit that this was merely a change

of form and obviously within the domain of mere con-

struction, and is therefore not invention. There is no

testimony on behalf of complainants that such change

of form produces anv different results from that pro-

duced by exhibits i and 2, and the testimony in the

whole case, and the exhibits themselves show that there

is no difference in the operation of the devices. All that

Walker did was merely to change the form of an old

fitting without any alteration in its efficiency, so far

as the claims held to be infringed are concerned, which

is obviously within the domain of mere construction and

is therefore not invention.

Sec. 41, Walker on Patents, 4th ed., p. 44;

Warner v. Rosenblack, 80 Fed. Rep. 542

;

National Harrow Co. v. Westcott, 84 Fed. Rep.

670.

In Atlantic Works v. Brady, 17 Otto. 192, 107 U. S.,

the Supreme Court says

:

"The design of the patent law is to reward those who

make some substantial discovery or invention, which

adds to our knowledge and makes a step in advance in

the useful arts. Such inventions are worthy of all favor.

Tt was never the object of those laws to grant a monopoly

for every trifling device, every shadow of a shade of an

idea, which would naturallv and spontaneously occur

to any skilled mechanic or operator in the ordinary pro-
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gfess of manufactures. Such an indiscriminate creation

of exclusive privileges tends rather to obstruct than to

stimulate invention. It creates a class of speculative

schemers who make it their business to watch the ad-

vancing wave of improvement, and gather its foam in

the form of patented monopoly, which enable them to

lay a heavy tax upon the industry of the country, with-

out contributing anything to the real advancement of

the arts. It embarrasses the honest pursuits with fears

and apprehensions of concealed liens and unknown lia-

bilities to lawsuits and vexatious accountings for profits

made in good faith."

In Voightman v. Weis Cornice Co., 148 Fed. Rep.,

page 853, the Court of Appeals of the 8th Circuit says:

''Carrying forward, or more extended application of

an original idea—a mere improvement in degree—is

not invention. Smith v. Nichols, 21 Wal. 112; Bert v.

Evory, 133 U. S. 149; Roberts v. Ryer, 91 U. S. 50."

To these authorities a large number could be added if

necessary.

In Roberts v. Ryer, supra, the court says:

"If there was any change of construction suggested,

it was only to increase its capacity for usefulness. It

was a mere carrying forward or new or more extended

application of the original thought, a change only in

form, proportions of degree, doing substantially the

same thing in the same way, by substantially the same

means with better results. This is not such an invention

as will sustain a patent We so decided no longer ago

than the last term in Smith v. Nichols, 21 Wal. 112.''
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For these reasons the court erred that in holding that

defendant's fitting was an infringement of the patents

sued on.

The next point presented is that the court erred in

holding that patents 635,619 and 788,803 are capable

of embodiment and conjoint use in one and the same de-

vice.

While it might be true that a fitting containing all the

elements covered by patent 788,803, might also be an in-

fringement of the claims of patent 635,619, the testi-

mony does not show this state of facts. As before stated

claim I of 788,803 is the substantial equivalent of claim

5 of 635,619, and consequently there is no conjoint use.

As to claims 2, 6 and 7 of 788,803, so far as the claims

cover the combination of elements of 635,619 there is

no conjoint use and the additional elements called for by

said claims are not found in defendant's structure, con-

sequently there could be no conjoint use.

As to the fourth specification of error the argument

and authorities hereinbefore cited apply with equal force

and effect.

As to the claims held to be infringed in this action of

patent 635,619, we have shown that said claims are void

because lacking patentable novelty. We have also shown,

that if there is any novelty in said claims that it con-

sists in an inclined deflector arranged inside of the drain-

age and vent pipe member, and that as to such element

the defendant's structure does not contain it.

As to claims i and 2, 6 and 7, of 788,803, it is seen

that in each of said claims deflectors terminating inside

a main chamber and such main chamber are elements
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of the claims, and that appellant's fitting does not have

such main chamber, nor does it have any deflectors at all

in the sense that that term is used in the patents sued on,

and that the deflecting of the discharge from the laterals

is caused by the upper walls of such laterals in the same

manner that such discharge is caused in exhibits i and

2, both of which are shown to be more than 25 years

old, and that as said claims call for elements that are not

found in appellant's structure, his fitting is not an in-

fringement of said claims.

We therefore respectfully submit that the decree of

the court should be reversed, with directions to dismiss

the bill.

G. E. Harpham,

Attorney for Appellant.
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This suit in equity comes before your Honors on an

appeal from a final decree sustaining the validity of the

two patents sued on and adjudging the same infringed

by a sanitary fitting made and sold by appellant, defend-

ant below.

Appellee V'/alker invented the ''Combination Soil

Pipe, Drainage and Venting Fitting'' of patent No.
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635,619, sued on, and the improvement thereon set forth

in the second patent sued on, No. 783,803, for ''Sanitary

Drainage and Vent Fittings." [Transcript Record, pp.

165-180.]

It appears from the testimony of Mr. Walker that ap-

proximately $30,000 worth of these fittings have been

made and sold by appellees in the short time since the

issuance of the patents and in the limited territory pos-

sible to reach with goods manufactured in Los Angeles,

California. [ Transcript Record, p. 42. ]

''They have been used quite extensively, and have su-

perseded the old style double fittings/'. [^Testimony F.

Walker, Q. 9, Trans. Rec, p. 42.]

There is no denial that the Walker fitting has com-

pletely superseded all old style double fittings and no at-

tempt at denial was made by defendant-appellant.

Appellees therefore enter court with the presumption

of law that their patents are good and valid and cover

patentable subject matter over everything therefore

known. In any case where the question of patentable

novelty is close and in doubt this presumption arising

from the grant and issuance of the patents, must throw

the decision in favor of the validity of the patents.

Morgan v. Daniels, 153 U. S. 120;

Blanchard v. Wallick, 117 U. S. 679;

Standard Cartridge Co. v. Peters Cartridge Co.,

yy Fed. 630;

Electric Smelting & Alum. Co. v. Carborundum

Co., 102 Fed. 618;

Ecaubert v. Appleton, 67 Fed. 917;
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Wm. Schwarzwalder & Co. v. Detroit, "jy Fed.

886;

Richardson v. Campbell, 72 Fed. 525.

And in fact this presumption is of such legal effect

that "evidence to overcome the presumption of invention

arising from the issuance of the patent must he conclu-

sive on the question.''

Enc. of Evidence, vol. IX, p. 627

;

Wilkins Shoe B. F. Co. v. Webb, 89 Fed. 982

;

Regina Co. v. New Century Music Box Co., 138

Fed. 903.

Or, as otherwise stated, in order to overcome this pre-

sumption, the proof offered by defendant must be both

reliable and certain. In case of any doubt the presump-

tion must control the finding.

Osborne v. Glazier, 31 Fed. 402;

Edward Barr Co. v. Sprinkler Co., 32 Fed. 80;

Walker on Pats., sees. 491, 494;

Rob. on Pats., sec. 423;

Harper & Reynolds Co. v. Wilgus, 56 Fed. 588;

Hunt Bros. Fruit Packing Co. v. Cassidy, 53 Fed.

259-

And this legal presumption of the validity of the let-

ters patent herein sued on, of the novelty and the patent-

ability of the subject matter thereof, is reinforced by the

uncontradicted and unequivocal testimony of Mr.

Walker that the sanitary fittings of these patents went

into great and extensive use and ''have superseded the

old style double things/' Where it is shown that a pat-
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ented device has gone into general use and has super-

seded prior devices for the same purpose this is sufficient

evidence of invention to be decisive in a doubtful case.

The Barbed Wire Patent, 143 U. S. 275

;

Keystone Co. v. Adams, 151 U. S. 139;

National Brake Beam Co. v. Beam Co., 106 Fed.

707;

Irwin V. Hasselman, 97 Fed. 964.

"In determining the question of invention, the fact

that the article produced supersedes all other appliances,

or that a useful and commercial result has been attained,

or that the value of the thing patented has been recog-

nized by the public in extensive use, has a controlling,

if not a conclusive effect; and it should have, upon ob-

vious principles of justice to one who sees that which he

suggests constantly appropriated and used by others.''

Wilkins Shoe-Button Co. v. Webb, 89 Fed 982;

Krementz v. The S. Cottle Co., 148 U. S. 556;

Western Electric Co. v. Chicago Elec. Co., 14

Fed. 691

;

Robbins v. Dueber W^atch-Case Co., 71 Fed. 186.

At the threshold of the court, appellees, then, are

found, exhibiting two patents whose presumptive va-

lidity is strongly reinforced by the fact that the double

sanitary drainage and venting fittings covered by the

patents were so novel and meritorious as to ''have super-

seded the old style double fittings."

Defendant's answer [Transcript Rec, pp. 14-26] does

not set up any allegedly anticipating device, patent or

printed publication, except the Stewart patent. In ap-
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of this Stewart patent and apparently it is conceded that

it does not show anything which anticipates any of the

claims declared upon. Clearly the Stewart patent does

not anticipate the Walker inventions, and while this is

true, yet the Stewart patent w not before this court. At

the time the unauthenticated alleged copy of the Stewart

patent was offered in evidence [Transcript Rec, pp. 131-

132], appellees objected thereto on the ground that the

alleged copy was ''incompetent, no proper foundation

laid; not the best evidence." This objection is most cer-

tainly well taken in law, was insisted upon in the lower

court and sustained, and appellees insist upon this ob-

jection in this court and to all of the testimony referring

to this Stewart patent, for the reason set forth in the ob-

jections appearing of record. Clearly most timely notice

of this objection was given and the Stewart patent must

be excluded from consideration.

Otherwise than said Stewart patent, the answer sets

up no alleged anticipation and cannot be held to make

any substantial issue as to the validity of the patents

herein sued on or of the novelty and patentability of the

Walker inventions. It is a well known rule of law that

the defendant must give notice in his answer of any de-

fense by way of prior patents or prior publications or

public uses if he desires to prove any of these defenses

to show want of invention, want of novelty or patent-

ability, otherwise such defenses cannot be introduced,

except for the purpose of showing the state of the art to
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enable the court to properly construe the claims and not

to anticipate or render void the claims of the patent,

Grier v. Wilt, 120 U. S. 412;

Railroad Co. v. Dubois, 12 Wall. 47, 65;

Walker on Pats., sec. 441

;

Brown v. Piper, 91 U. S. 37, 41

;

Eachus V. Broomhall, 115 U. S. 429, 434.

Unless the prior patents or publications or public uses

are pleaded in the answer they cannot be received in evi-

dence to invalidate on the ground of want of invention

the claims when properly construed.

Grier v. Wilt, 120 U. S. 412;

Walker on Pats., sec. 600.

The appellant's answer, in law, admits the validity of

the patents in suit, except by the defense pleaded of the

Stewart patent, and appellant not having produced legal

evidence of this Stewart patent, the patents in suit stand

unassailed and as covering patentable and novel subject

matter as expressed in the claims, for the statute {R. S.

U. S., sec. 4888) requires the inventor to ''particularly

point out and distinctly claim the part, improvement or

combination which he claims as his invention or discov-

ery,'' and these claims are virtually the patent monopoly.

Admission of the validity of the patent, then, must in-

herently admit the validity of each and every one of the

claims of the patent.

The general objects of the invention of Appellee

Walker as set forth in the first patent in suit. No. 635,-

619, was to provide, for use in plumbing buildings,
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a one-piece combined sanitary drainage, soil-pipe and

venting fitting,

1. Which would direct the discharge of the liquid

from the basin, bath or other fixture downwardly into

the drainage or soil-pipe

;

2. Which would prevent such water from splashing

or from damming against an opposite incoming stream

where two streams enter the soil-pipe from opposite di-

rections, and

3. In joining therewith, in such a one-piece fitting, a

vent-pipe, in such manner that the soil-pipe is vented

without danger of the drainage flowing from one fixture

over into the drainage of the other fitting, causing ma-

terial to lodge therein, which is liable to decompose and

generate sewer gas and thus cause an unsanitary condi-

tion to exist [Transcript Rec, pp. 166, idem p. 42-43,

Test. F. Walker, Q. 10-12]
;

4. Which would prevent the choking up or stoppage

of the vent-pipe by accretion due to such splashing of

water up onto the walls of the vent-pipe

;

5. To provide such a sanitary combined drainage,

soil-pipe and venting fitting or connection in a single or

one-piece fitting which would require little space. It

was necessary that the device be of such reduced size so

that the ''fittings" could be utilized in thin partitions,

i. e., within the space between the partition walls of a

building, which space in most cases is but four inches

in width. Otherwise it would not be a utilizable fitting,

as there would not be room for it within the partition

wall space.

It was also necessary to make the cross-sectional area
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of the drainage ducts sufficient to carry all the waste

water and material, discharged into such ducts, through

the pipes connected with the lateral inlets, so as to avoid

possibility of clogging and back pressure.

In order to provide a sanitary fitting, it was also neces-

sary that the construction be such as to direct the in-

coming waste water forcibly downward, thus preventing

any drops of water and grease splashing upward or out-

ward from the path of the flow of the full stream. As

set forth in the specification of the first Walker patent:

"It is well known that water carrying soap and grease

will deposit the same when allowed to splatter upward

and then drain down slowly. This has a tendency, to-

gether with the scales that drop off the iron pipe, to stop

the vent and in some cases stop the pipe solidly. This

does not occur where a body of swiftly-moving water

strikes, and by my construction I prevent any drops of

water from getting outside the track of the flow of the

full stream." [Transcript Record, p. 169.]

This is something that had never been accomplished

by any prior combination drainage, soil-pipe and venting

fitting. It was a new result which Mr. Walker was the

first to accomplish and which marked the decided step in

advance in the art which caused the Walker fittings to

supersede all other double fittings. There is no evidence

on which appellant can base a claim that this combined

new result was accomplished by any prior device.

It is clear that where a new result is accomplished by
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changes and m )difications of prior devices, the test of

"invention'' is fully answered.

Krementz v. S. Cottle Co., 148 U. S. 556;

Dowagiac Mfg. Co. v. Superior Drill Co., 115

Fed. 886 (C. C. A. 8thCir.);

The Barbed Wire Patent, 143 U. S. 275;

Rob. on Pats., sec. 155, note 4;

Starr Brass Wks. v. General Elec. Co., iii Fed.

398;

Brown v. Stilwell & B. M. Co., 57 Fed. 731 ; 6 U.

S. App. 427;

Topliff V. Topliff, 145 U. S. 156;

Dane v. Chicago Mfg. Co., 90 U. S.

A device which fails to accomplish the desired result

is not an anticipation of one which successfully accom-

plishes that end.

Gormully & Jeffrey Co. v. Stanley Cycle Co., 90

Fed. 299.

If then there was no device in the prior art,—and ap-

pellant has shown none,—which would accomplish the

results sought and attained by Appellee Walker's com-

bination fitting, it is clear that what Mr. Walker ac-

complished amounted to invention. He produced a fit-

ting which was sanitary,—which avoided the possibility

of waste from one fixture flowing into the opposite fix-

ture,—which provided for the proper venting of both

fixtures and of the soil-pipe,—avoided the tendency to

stop up the vent, due to splashing and splattering of the

greasy water upward or across from one fixture to an-

other, which accretion eventually would, and in prior fix-
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tures did, stop up the vent-pipe; and combined all these

in a single or one-piece fitting so reduced in size that it

could be utilized between partitions, thereby producing

a fitting, capable of use in the narrow space between par-

titions, and of such simple, compact, durable and sanitary

construction as to displace or supersede all other double

fittings.

We submit that to thus provide a device accomplish-

ing these combined new and advantageous results clear-

ly rises to the dignity of patentable invention.

In the second Walker patent [Transcript Rec, 174],

further objects and new results attained by the Walker

invention are set forth. One of these is to provide a fit-

ting of extreme compactness, strength and cheapness,

sufficiently compact to be wholly enclosed within the wall

or floor structure and not project into the room, and of

such construction as to prevent a condition of suction

therein, so as to prevent the siphoning of one fixture con-

nected thereto, by the use of the opposite fixture con-

nected thereto.

Mr. Walker, in the specification of this patent, has set

forth this new object or result so attained by his im-

provement in his original fitting of his first patent as

follows

:

"When drainage connections are applied to several

super-imposed floors, it sometimes happens that a simul-

taneous flush or run-off from several floors will cause a

congestion within the fittings in one or more of the lower

floors and consequent suction effect therein, with the

result that one or more of the closet.^ on the lower floors

will be siphoned off. The present invention prevents
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such objectionable action by providing in each fitting

means for the access of air to the interior thereof in such

manner as to break any vacuum that tends to form."

Admittedly appellant has not shown any prior fitting

which prevents such suction or siphoning. There is not

a word of testimony that any prior fitting prevents such

siphoning. A new result is thus attained in the most

simple, cheap, compact and durable form. This explains

why the Walker fitting has superseded all other double

fittings and clearly proves that the Walker fitting set

forth in the Walker patent involved the exercise of "in-

vention" or creative skill.

These considerations would be worthy of much more

extended comment and of much more full demonstration

were appellant making, by his defense in this suit, a sub-

stantial issue of the validity of the Walker patents. But

appellant has shown no prior publication, patent, or fit-

ting for the purpose of proving lack of novelty, or lack

of invention, in the subject matter of the patents in suit,

and the Walker patents are before this court admitted as

valid and existing franchises granted by the government

pursuant to the federal constitution and laws.

In appellant's brief (page 8) reference is made to

"Defendant's Exhibit lo," an alleged extract from

Mott's Plumbing Catalogue and to plat No. 698G there-

from. This matter, which appears in the Transcript of

Record, pp. 188-189, must be excluded from considera-

tion, as it is not properly before the court, there being

no proof that any of such catalogue was in fact published

by any one prior to the date of either of Mr. Walker's

inventions. This objection was made at the time said
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exhibit lo was first offered in evidence [Transcript Rec,

p. 128, p. 114], on the ground that the same was incom-

petent, no proper foundation laid, no proof as to when

the same were produced; as inadmissible under the

pleadings, there being no notice of any such defense, and

as irrelevant and immaterial. As this alleged defense

was not noticed or set up in the answer, exhibit 10 could

not be considered to show lack of patentable invention or

novelty, but there is no proof as to when exhibit 10 was

published, and there was no foundation laid for its intro-

duction.

The fact of publication must be proven by indepen-

dent evidence; the mere production of the imprint is in-

sufficient.

Cottier v. Stimson, 20 Fed. 906;

Reeves v. Keystone Bridge Co., 20 Fed. Cases

11,660, p. 471.

As there is no proof that exhibit 10 was published

prior to either of Mr. Walker's inventions, the exhibit

is immaterial and irrelevant, not being shown to be prior

or to anticipate Mr. Walker's invention and there is no

competent proof of the date of publication. Considera-

tion of exhibit 10 must therefore be excluded. The date

printed on the title page of exhibit 10 [Transcript Rcc,

page 188] is not proof of publication at any time.

In the earlier form of the Walker fitting, curved de-

flectors Ci, C2 were provided above the mouths of the

drainage-laterals, thus positively directing the drainage

or waste water from the basins or fixtures downward

into the soil-pipe, preventing such water from splashing
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Upward into the vent-pipe over into the opposite lateral,

and also preventing such water damming or abutting

against the incoming stream from the opposite lateral

and then splashing upward into the vent-pipe and lodg-

ing thereon, dripping down and depositing grease, thus

eventually clogging the vent-pipe.

The fitting is a double sanitary venting fitting. That

is it has a bottom soil-pipe portion, two side or lateral

inlets, arranged opposite each other and a venting open-

ing at the top and between the two lateral inlets. The

deflectors Ci, C2 were curved inwardly and down-

wardly, so as to deflect the incoming stream downward

into the soil-pipe, thus positively preventing the drain-

age, coming in through one of the laterals, from shoot-

ing across into the opposite lateral and filling up the

drainage of the other trap or fitting connected thereto,

causing material to lodge therein, generating sewer gas

by decomposition, thus creating a very unsanitary con-

dition. Such deflector, by so positively directing or de-

flecting the drainage downwardly, also positively pre-

vented possibility of the splashing thereof upward into

the walls of the vent-pipe, the downward dripping of

such splashed drainage being the cause of the stoppage

of the vent-pipe.

This simple form of the fitting is clearly stated in the

Walker patent [Transcript Record, p. 167] to be one of

the combinations intended to be covered by the patent

and is set forth in claims 3 and 5 of this patent. [Trans.

Rec, p. 170.]

Claim 3 is for a drainage and venting fitting in one

piece comprising in combination



—16—

1. A soil-pipe member,

2. A vent-pipe member connected with the soil-pipe

member,

3. A lateral drainage-discharge arranged to dis-

charge into the drainage and vent-pipe member,

4. An inclined deflector arranged inside of the drain-

age and vent-pipe member above and over the lateral

discharge to direct the water downwardly.

The first element of this claim is shown in Fig. 7

[Trans. Rec, p. 165], as the ''soil-pipe member" A
[Trans. Rec, p. 168, line 81] ; the second element of this

claim is "the drainage and vent-pipe" C; the third ele-

ment of this claim are the laterals C, Ci, arranged op-

posite each other and as shown opening into the cham-

ber of the fitting. The inclined deflectors Ci, C2 are

the fourth element of the claim. "Such deflectors ex-

tend forward and downwardly from the wall of the duct

into the channel of the pipe." [Transcript Rec, p. 168,

lines 9-10.] Looking at the fitting Fig. 7 [Trans. Rec.,

p. 165], it is readily seen in what manner the inclined

deflector arranged above and over one of the lateral dis-

charges directs the water downwardly "to prevent such

water from splashing or from damming against an op-

posite incoming stream where two streams enter from

opposite sides of the pipe" [Tran^. Rec, p. 166, lines

21-24] , and also enable the sanitary venting of the fitting

and fixtures "without danger of the drainage flowing

over the basin or other fixture" connected with the oppo-

site lateral.

The appellant's fitting is illustrated, not only by the

complete fitting exhibit F, but by the sectioned fitting
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exhibit I, like exhibit F, which has been cut in two to

show the interior construction. Exhibit H [Transcript

Rec, p. i8i] is a true scale sectional view of appellant's

fitting and from this it is positively proven that appel-

lant's fitting contains every element of this third claim

in identically the same relations and combined in a fit-

ting to produce the same combined results in identically

the same manner. In fact it is impossible to differen-

tiate the same. The soil-pipe member is present. Like-

wise the vent-pipe member and the vent-pipe member is

connected to the soil-pipe member in identically the same

manner,—cast integral therewith. Lateral drainage dis-

charges are arranged at opposite sides of the fitting to

discharge into the drainage and vent-pipe member in

the same manner and for the same purposes as in the

V/alker fitting. At the point where the vent-pipe mem-

ber joins the top of the fitting there is projected a wall

which projects downward into the chamber formed by

the fitting and the wall of this projection is curved or in-

clined where it faces the lateral drainage discharges in

the same manner and for the same purpose as in the

Walker fitting. This downwardly projected wall directs

or deflects the waste water or drainage from the lateral

discharge downwardly and prevents such water from

splashing or from damming against an opposite incom-

ing stream from the opposite lateral in the same man-

ner as in the Walker fitting. It also prevents the splash-

ing upward of any of the drainage and the consequent

stoppage of the vent-pipe or member in identically the

same manner as in the Walker fitting. It is so clear

and apparent that the terms and spirit of this combina-
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tion are identically present in the appellant's fitting that

it is clear that appellant has no chance for escape from

the charge of having adopted and used what is claimed in

this claim. We submit that appellant most certainly in-

fringes this claim and could only escape by proving the

claim void for want of patentable novelty or invention,

—

a defense which he did not make in his pleadings or evi-

dence, and one which is not open to him here. The court

cannot consider any of the exhibits, introduced solely

to show the state of the art to aid the court in construing

the claims, as anticipations. Such defenses must be

pleaded, "otherwise such defenses cannot be introduced''

* * '*' "to anticipate or render void the claims of the

patent."

Grier v. Wilt, 120 U. S. 412, supra;

Railroad Co. v. Dubois, 12 Wall. 65;

Brown v. Piper, 91 U. S. 41

;

Eachus V. Broomhall, 115 U. S. 429, 434.

Appellant's attack, in his brief, seems to be directed

to an attempted anticipation of this claim, and appellant

says: "As to the claims held to be infringed, in this

action, of patent 635,619, we have shown that said claims

are void because lacking patentable novelty."

Appellees must ask how or by what issue of the plead-

ings is this evidence offered for the purpose of antici-

pation, and on what principle of law is it founded? Is

not appellant estopped from such a contention?

Appellant admits infringement of claim 3, but seeks

to justify that infringement by a defense he has not

pleaded. Clearly the issue of infringement was rightly

decided against him and he could not make the other de-
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fense under his answer. But we shall, however, show

that there is no anticipation of this claim.

The fifth claim of the first Walker patent is as fol-

lows:

"A drainage and venting- pipe provided in its length

with an enlargement ; a lateral drainage-receiving open-

ing or openings in the enlargement; and inclined de-

flectors projecting out from the wall of the enlargement

over such openings, the lower ends of said deflectors ex-

tending out beyond the inner wall of the pipe, whereby

the incoming stream has a free outlet and is directed

downwardly into the pipe, substantially as described."

This claim calls for a drainage and venting fitting or

pipe provided with an enlargement in its length. In

Fig. 7 [Trans. Rec, p. 165] this enlargement is shown.

It is also apparent in exhibit E where it is crosswise of

the laterals or at ris^ht angles with the laterals, while

in appellant's fitting it is the same direction with the lat-

erals. [Testimony Cary, Trans. Rec, p. 52, Q. 15-17;

p. 54, XQ. 60.] The object of this enlargement is to

avoid the necessity of choking the bore of the passage

formed by the deflector. It is the same in appellant's

fitting. In appellant's fitting the lateral drainage-re-

ceiving opening opens into such enlargement and appel-

lant's fitting has a deflector or downwardlv projecting

wall, projecting out from the wall of the enlargement

over the lateral openings in the same manner and for the

same purpose as in the Walker fitting and by this de-

flector or downwardly projected wall the incoming

stream has a free outlet (by reason of such enlarge-

ment), and is directed downwardly into the pipe and
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prevented from splashing up into the vent-pipe or cross-

ing over into the opposite lateral opening. It is clear

therefore that both in terms and in spirit the combina-

tion of this fifth claim is fomid in appellant's fitting and

this is not seriously denied by appellant.

The sectioned fitting ''Exhibit I" is one on the appel-

lant's fittings [Testimony Wishart, XQ. 29, Trans. Rec,

p. 80], and this exhibit I, when measured, clearly shows

that the lower ends of the deflectors extend out beyond

the inner wall of the drainage pipe.

"XQ. 30. Comparing this exhibit 'V with the draw-

ing, complainant's exhibit 'H,' please state whether or

not is drawing exhibit 'H' a true and accurate repre-

sentation of a front view into the section portion of ex-

hibit 'I?' A. It is.

XQ. 31. Then your testimony that the area of the

opening of the vent is not smaller than the area of the

discharge opening below, referring to castings like ex-

hibit T,' as shown in the drawing, exhibit 'H' and the

casting exhibit T,' is erroneous—is it not?

A. Not in the main. There may be particular cases,

such as these.

XQ. 32. It is, according to exhibit T ?' A. It is."

[Transcript Record, pp. 80-81, testimony of ap-

pellant's zvitness Wishart, XQ. 30-32.]

Exhibit '7" is a sectioned Walker fitting and this

same witness testifies

:

"XQ. ^^. Referring now to exhibit T,' I point to the

deflectors opposite the lateral openings, having the vent
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continuation between them. What is the object of those

or of that wall or walls in that fitting?

A. To guide the discharge downward.

XQ. 34. I now show you another section of casting

marked complainants' exhibit '].' Is that a section cut

on the same lines as the section of the casting exhibit *I ?'

A. Practically so.

XQ. 35. Examine exhibit 'E.' Compare the same

with exhibit 7/ ^--^^ state whether or not exhibit 'J' is

a section of one of the castings of exhibit 'E.'

A. It is."

"XQ. 36. In the exhibits T and ']/ the deflecting

walls opposite the lateral openings lie in substantially

the same position ?

A. They perform the same functions, but are not

placed in the same position.

XQ. 37. In what difference of position are they?

A. In exhibit ']/ the deflectors are inclined downward

and inwardly at an angle to the main wall of the fitting

;

whereas, in exhibit T/ the side walls of the fitting per-

form the same service as the deflectors in exhibit 'J'

without said side walls being inclined inward.

XQ. 38. The sides of the deflectors next to the lateral

openings in both exhibits 'E' and 'F/ and by comparison

exhibits 'J' and T/ have the same direction and service,

have they not ; and perform the same function ?

A. Substantially the same."

In Mr. Walker's second patent he has, as shown most

clearly by the fitting exhibit "E," extended the lateral

inlet branches downwardly and inwardly so that the de-

flectors for the two lateral branches are formed in one



—22-

piece having downwardly-curved inner faces forming a

continuation of the laterals to a point below the center of

the inlets into the branches, thus providing a tubular

extension of the vent-pipe down into the chamber of the

fitting, forming therein a vent chamber. This enables

the making of a fitting peculiarly adapted for the thin

narrow space between partitions and floors and provides

a fitting more easily cast in one piece, and of extreme

compactness, strength and cheapness. It is much cheap-

er than exhibits i or 2 and can be used for the purposes

before referred to without back-venting. Exhibits i and

2 could only be used for these purposes by back-venting,

which requires extra labor and material and adds to the

expense. This is the testimony of appellant's witness

Schulteiss. [Trmtscript Rec, p. 148, XQ, 15-20.]

With the Walker fitting and exhibit E labor in instal-

lation is saved, which labor was required with exhibits

I and 2. {Schulteiss testimony, p. 147, XQ. 12-14.]

Claim I of the second Walker patent is limited to the

"soil-pipe section having a central chamber with lateral

downwardly-curved inlet branches, the upper side of

said branches terminating inside the chamber in deflect-

ors at a point which is lower than the center of the in-

lets of the drainage branches." In other words this

claim is limited to extending the deflectors of the first

patent to form downwardly-curved inlet branches or

otherwise stated to form downwardly-curved extensions

or continuations of the inlet branches. This is the per-

fected form of such deflectors. It is the extreme com-

pactness, strength and cheapness set forth in lines 12 to



—23—

14 of the first page the Walker specification [Transcript

Rec.j 175] as a special object of the invention.

The deflectors of the first Walker patent are simply

curved deflecting plates Ci, C2, extending forward and

downwardly from the wall of the duct slightly into the

channel of the pipe [Trans. Rec, p. 168, lines 8-10],

and while the deflectors of appellant's fitting do so ex-

tend [Testimony of Appellant's Witness Wishart, Trans.

Rec., pp. 80-81, XQ. 30-32], yet the most simple, com-

pact and cheaper form exemplified in this second Walker

patent has been adopted more exactly by appellant.

There is no evidence or testimony in the record which

would warrant a finding that the more simple, compact

and cheaper form of the second Walker patent was sim-

ply a change of form obvious to any mechanic. No one

has so testified. And frequently what, after the change

has been made, seems to be most obvious, in fact requires

most the exercise of inventive ingenuity. "It is the last

step which wins."

The Barbed Wire Case, 145 U. S. 275.

Right here, however, appellees wish to call attention

to the inherent error of appellant's position. Apparently

he insists he does not infringe the second patent because

all that is shown in that patent is shown in the first

Walker patent, yet he insists he does not infringe the

first Walker patent because what appellant uses is iden-

tical with the second Walker patent. It seems to appel-

lees, and the lower court so found, that the appellant's

position is absolutely inconsistent and that it is unten-

able on both propositions. Appellant's attempt to thus
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wiggle out of the charge of infringement of the first

Walker patent is most ineffectual and emphasizes the

fallacy of defendant's position very strongly.

Appellant refers to claim 2 of the second Walker pat-

ent and says this is not infringed as it calls for a vent

chamber. The claim does not call for a supplemental

vent chamber and Mr. Walker testifies appellant's fit-

ting does not contain a supplemental vent chamber. But

claim 2 does call for a vent chamber and such a vent

chamber is formed in appellant's fitting. [Testimony of

Cary, Q, 24, Transcript Rec, p. 53.] This is not denied

by any of appellant's witnesses. The extending of the

deflectors downward in the fitting as shown in exhibit

"E" forms a vent chamber communicating with the main

chamber below the deflectors. This is also true with re-

gard to appellant's fitting, exhibit ''F."

The sixth claim does not call for a vent chamber but

calls for a vent-pipe opening into the main chamber be-

tween the deflectors. In both appellee's fitting "E" and

in appellant's fitting ''F" the top opening is the vent-

pipe and this clearly opens into the main chamber be-

tween the deflectors.

The seventh claim calls for the fitting with a hub. The

specification of the Walker patent [Trans. Rec. p. lyG^

line 52] says "5 designates a hub at the top of the fitting"

and by reference to Fig. i of the drawings [ Trans. Rec.

p. 174] it is seen that this hub is at the top of the fitting

or arranged at the top of what is called the vent-pipe.

This hub is for the connection of a vent-pipe to the

combined fitting. Both exhibits ''E" (appellee's fitting)

and exhibit "F" (appellant's fitting) show such a hub.
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In order to permit the constructing of the deflectors

as downwardly curved continuations of the inlet branch-

es so that the upper side of said branches terminate in-

side the chamber in deflectors at a point lower than the

center of the inlets of the drainage branches it was

necessary, as discovered by Mr. Walker, to enlarge the

chamber of the fitting so< as to permit this extension of

the inlet deflectors. Mr. Walker put this enlargement

at right angles with the laterals while appellant, seeking

to make an apparent change without in reality changing

either the function or mode of operation, and still re-

taining Mr. Walker's discovery that such enlargement

would give the resultant operation desired, made the en-

largement in the same direction as the laterals. One

object of the enlargement was to avoid the necessity of

choking the laterals. The inventive idea expressed in

Mr. Walker's patent is present in the appellant's fitting

exhibit "F" and the slight change made in this respect is

the merest subterfuge and as it neither changes the func-

tion or operation of the parts, must be the substantial

equivalent and an infringement.

The similarity of the appellant's argument in this case

and that of defendant in Sample v. American Soda Foun-

tain Co. (126 Fed. 760), is very apparent and we desire

to call the court's attention to this decision in which the

court says

:

'1 am not insensible to the strength of the defendant's

argument that the complainant's pipes or passageways

are mere extensions or prolongations of the orifices of

the prior art, and are therefore either anticipated by the

Clark patents, or do not disclose patentable invention;
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but I am bound to save the patent if this be reasonably

possible, and I think such a result may be fairly reached

by a narrow construction, which restricts the complain-

ant to his particular device, but leaves him with a visible

distinction from the prior art, and a distinction that I

cannot say is devoid of patentable invention. My prin-

cipal reasons for holding the invention to be patentable

are the presumption of novelty arising from the grant,

and the fact that the defendants think so well of the de-

vice that they use it themselves, although they control

the Clark patents, and can therefore employ the orifices

freely, if these produce as good results. It is clear to my

mind that both of the defendants' tubes are infringe-

ments, for each tube has the complainant's characteris-

tic passageways, while the other elements of the claims

in suit are also readily found in each. The only differ-

ence is that, while in the complainant's device the pass-

ageways are formed in the movable member of the valve,

the defendants form these passageways in the stationary

member of the valve. But this, I think, is a mere trans-

position that may be disregarded, for the transposed

passageways perform practically the same functions, and

produce substantially the same results, in either member

of the valve."

See also

:

Hallock V. Davison, 107 Fed. 482;

Hancock v. Jenks, 21 Fed. 911.

Appellant may now assert that there was nothing in

Mr. Walker's fittings which was not obvious to the

skilled artisan in plumbing, but, even if such a defence
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were open to him under the pleadings, which it is not,

yet it is clear that this position is a mere subterfuge and

afterthought.

Appellant testifies

:

"Q. 7. How long have you been familiar with ex-

hibit "E" ?

A. Well, I couldn't say exactly. I have known of

these fittings for some years, that embody that principle.

Q. 8. How long have you known and been familiar

with exhibit "F"?

A. Well, somewhere in June or July last, I think

—

about a year or a little over."

This testimony does not bear out a contention that ex-

hibit "F'' was a well known construction prior to Mr.

Walker's respective inventions but shows that appellant

got his ideas for exhibit "F" from Mr. Walker's fitting

exhibit "E." In fact, appellant had been selling Mr.

Walker's fittings long prior (for some five years) and

had in fact represented Mr. Walker in taking Mr. Walk-

er's fitting east for the purpose of getting estimates on

the cost of making the fittings. [Tes^. Walker, Q. 16,

Trans. Rec. p. 44.] It is thus clearly and indisputably

proven that appellant's contention that the Walker pat-

ents do not set forth invention but only what was com-

monly known is an afterthought and in fact '^prophecy

after the fact." It is easy to say that a given remodeling

of a device should have been apparent, but the fact that

no one did it, for years, and that when done by Mr.

Walker the reconstructed fitting went into extensive use

and superseded all other double fittings, should be con-



cltrsive in deciding t±iat what Mr. Walker did amounted

in fact and law to invention. Appellant never did it until

he had handled Mr. Walker's fittings and had taken

drawings of the fittings east for Mr. Walker.

In the second Walker patent there is a main chamber

into which the laterals open. Inspection of appellant's

sectional fitting exhibit "V the main chamber is appar-

ent between the end of the laterals and the bottom or soil-

pipe opening of the fitting.

We submit therefore that the decree appealed from is

correct and that the appellant's fitting exhibit 'T" is a

clear infringement.

Frederick S. Lyon,

Solicitor and of Counsel for Appellees.
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Circuit Court of Hppeals

FOR THE NINTH CIRCUIT

Fred B. Morton,
Appellant,

vs.

Reese Lle'wellyn and Frank
Walker,

Appellees.

PETITION FOR REHEARING ON BEHALF OF APPELLEES.

Your petitioners, believing the decision of this Honor-

able Court to be erroneous, hereby respectfully request a

re-hearing of this cause for the following reasons

:

1. Through the failure of appellees and of appellant

to carefully and concisely set forth and discuss the ques-

tion of infringement, it appears that this Honorable

Court has misinterpreted the meaning of the term ''en-

largement" as applied to the chamber of the drainage fit-

tings under consideration.

2. Through the same failure and error of appellees
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and appellant, this Honorable Court has misinterpreted

the use, function and location of the "deflectors" set

forth in the claims of the patents sued on herein.

3. Apparently this Honorable Court has misunder-

stood the differences between the appellant's fitting ex-

hibit F and the exhibits i and 2, and the similarities of

appellant's fitting with the appellee's patented construc-

tion.

Your Honors have found that the decree appealed

from is correct in so far as it adjudges the two Walker

patents to be valid as covering novel and patentable in-

ventions. And your Honors find that the elements of

novelty set forth in these respective patents are:

I. The inclined deflectors within the drainage pipe

and vent.

n. And the enlargement of the latter.

But your Honors have also stated that the appellant's

fitting does not contain either of these elements of nov-

elty, but is similar to exhibits i and 2.

Appellees believe your Honors have overlooked the

fact that neither exhibit i or 2 can be used for the pur-

pose for which the fittings of the Walker patents are

devised while appellant's fitting is both designed for and

adapted to such use.

Appellant called as a witness William F. Schultheiss.

On cross-examination this witness testified that while

the Walker fitting, appellees' exhibit E, could be

used without "re-venting" and appellant's fitting, ex-

hibit F, could be so used, yet neither exhibit i nor 2

could be so used. Mr. Schultheiss testifies:
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' "XQ. 12. In what way did they economize the labor?

A. By the re-venting.

XQ. 13. What do you mean by re-venting?

A. I will say, up to the time that the Stewart fitting

was placed on this market, we had to re-vent all fixtures.

And by the placing of a partition in the center ot tne

fitting, as shown under the Stewart patent, our city or-

dinances—plumbing ordinances, I should say, allowed

us to use this fitting, where there were two fixtures con-

nected in one stack, opposite one another, without re-

venting.

XQ. 14. And with the fitting, exhibit "E," this labor

is also saved?

A. Yes sir.

XQ. 15. Could the fitting defendant's exhibit i, be

used in between a partition having a chamber between

its walls of four inches or less ? And the fitting coupled

to a stack with two fixtures opposite one another as re-

ferred to in your answer XQ. 13?

A. Yes, sir.

XQ. 16. And comply with the Los Angeles plumb-

ing ordinances to which you referred?

A. Yes, sir ; by back venting.

XQ. 17. Would this require extra labor?

A. Yes, sir.

XQ. 18. And extra material?

A. Yes, sir.

XQ. 19. And would add to the expense of installation?

A. It would.

XQ. 20. Is what you have just said equally true with

regard to defendant's exhibit 2?
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A. I will say that this fitting, exhibit 'i' as it is here

could only be used for back venting."

Appellant Morton testifies [Tr. Record, p. 59, Q. 9]

that the object of Walker's fitting is to avoid crown vent-

ing or back venting.

In view of the fact that the appellant's fitting exhibit

"F" is capable of use as a substitute for appellees' fit-

ting, without any such necessity for back venting, it is

apparent that there is greater similarity in appellant's

fitting to the Walker fitting than to either exhibit i or

2. If your Honors will carefully consider the cuts of

exhibits E and F, printed opposite this page, we believe

that this similarity will ht strikingly apparent.

Your Honors have clearly found that the element of

novelty of the first Walker patent was the inclined de-

flectors within the drainage pipe and vent. We have

filed one of appellant's and one of appellees' fittings sec-

tioned as shown in the cuts on the opposite page, and we

have also filed one of appellant's fittings and one of ap-

pellees' fittings sectioned and with the deflectors re-

moved, and upon the page following we reproduce true

cuts of these sectioned fittings with the deflectors re-

moved.

By reference to these latter cuts, (or to the exhibits

themselves,) it is evident that in both app-^llant's fitting

and in appellees' fitting it is possible to remove the de-

flectors without destroying the fitting, showing thereby

that the portions which we maintain are deflectors in

appellant's fitting are not a part of the walls of the fit-

ting, properly speaking, but are in fact portions which

have been put into the fitting for the purpose of ap-
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pellees' deflector and which depend into the combined

drainage pipe and vent chamber.

Following these cuts of appellant's and appellees' fit-

tings, showing the same in section with the deflectors

and showing the same in section with the deflectors re-

moved, we reproduce a cut of a fitting which was a

double fitting introduced into this case by appellant on

the final hearing in the court below, and at the final

hearing the trial judge requested another fitting like the

last referred to to be sectioned or sawed in two to dem-

onstrate the interior arrangement thereof. The object

of reproducing this fitting was to illustrate what the fit-

tings I and 2 would show if made double, as exhibits i

and 2 are, respectively, a single Y and a single T Y.

There is no evidence that this kind of a double fitting>

was made or used prior to the Walker inventions and

appellees have been unable io find a cui of that Uttrng

in any catalogue prior to the date of the Walker inven-

tion, but we have reproduced this cut showing this

double fitting in section for the purpose of comparing

the same with appellant's and appellees' fittings and for

the purpose of comparing what exhibit i and what ex-

hibit 2 would show if the same were in fact made into

a double fitting. One side of the cut shows the depena-

ing wall as it exists in the fitting and the other with

the wall broken away. If, as in appellees' and appel-

lant's fitting this was a depending portion or deflector

projecting downw^ard into the combined drainage pipe

and vent or chamber, it would be possible to remove

this without destroying the usefulness of the fitting, as

can be done in both appellees' and appellant's structure.
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But it is seen that to attempt to so remove such portion

in this device utterly destroys the fitting for any practi-

cal purpose.

This is illustrated by one of the sectioned fittings which

have been filed and which is before your Honors. Ap-

pellees regret that this feature was not carefully brought

before your Honors at the prior hearing, but it is a

matter which requires careful reconsideration. It is

apparent that what appellees term the deflectors in ap-

pellant's fitting, may be entirely removed from appel-

lant's fitting without destroying the fitting. Of course,

its usefulness is impaired as it does not then contain the

Walker invention any more than would appellees' fitting

with the deflectors removed. But by this means we
most fully and comprehensively demonstrate that appel-

lant's fitting has ''the inclined deflector arranged inside

the drainage and vent pipe member above and over tne

lateral drainage discharge to direct the water down^

wardly, as set forth and called for in claim 3 of the first

Walker patent.

It is thus proven that while neither exhibit i nor ex-

hibit 2 could be used for the purpose of appellees' fitting

without re-venting or back venting, requiring extra la-

bor, material and consequent expense, yet what appel-

lant has manufactured was not am exhibit i or cm ex-

hibit 2 nor one of these doubled, but was a fitting which

did embody this capability of use without re-venting or

back venting and in the same manner as accomplished

by Mr. Walker and as demonstrated by the disclosures

of the patents in suit.

When the deflectors in appellant's fitting are cut out.
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as shown in the cut, appellant's fitting is not destroyed

but it does not then embody the inclined deflector ar-

ranged inside the drainage and vent pipe member above

and over the lateral drainage discharge to direct the

water downwardly which your Honors have held to be

the element of novelty of the third claim of the first

Walker patent. But consider the illustration of appel-

lant's fitting with this deflector cut out and it is perfect-

ly obvious that ''the drainage laterals are arranged to

discharge in the lower portion of the drainage receiving

and venting duct." [Lines 5 to 6 of the specification

of the first Walker patent, page 168, Tr. of Record.]

The center of the fitting is clearly "the drainage re-

ceiving and venting duct," and when the deflectors are

interposed into appellant's fitting such deflectors extend

forwardly and downwardly from the wall of the duct

slightly into the channel of the pipe and prevent the in-

coming stream from the laterals from crossing the chan-

nel or chamber of the pipe and direct it downward along

the wall of the channel upon the side on which the open-

ing is located. This prevents any splashing upward of

water or the damming which accompanies an inflowing

stream of water when striking against another inflow-

ing stream of water or when striking against an oppos-

ing wall. [Tr. Record, p. 168, lines 5-20.] This is ac-

complished in identically the same manner and by iden-

tically the same means as set forth in the first Walker

patent and is accomplished in the improved form set

forth in the second Walker patent in suit.

If the purpose, function and use of the portion, of the
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appellant's fitting, which we term a deflector or deflec-

tors, is not the same as in the appellees' fitting, for what

purpose is this portion or part cast into the fitting? As

demonstrated by the cut "Exhibit F with deflectors re-

moved,'' appellant's fitting is complete without this de-

flector but in order to make appellant's fitting a substi-

tute for appellees fitting and one which will take its

place, perform its function, and accomplish its results,

it was necessary for appellant to cast this projecting

wall into his fitting, or to re-vent or back vent as re-

quired when exhibit i or 2 is used.

It is clear that the deflector in ''Exhibit F" is ar-

ranged inside of the drainage and vent pipe member.

The drainage and vent pipe member, as clearly shown

in the cut, ''Exhibit F, with deflectors removed" shows

the drainage and vent pipe member with four openings,

a bottom or drainage opening, a top or vent opening,

and two lateral "drainage discharge" openings. The

chamber formed in the center of this fitting is the com-

bined "drainage and vent pipe member" referred to in

claim 3 of the first Walker patent and illustrated in the

cut "Exhibit E with deflectors removed." Compare

these two cuts and it is seen that this "drainage and

vent pipe member" in both exhibit F and exhibit E are

the same. Now project downward the deflectors into

this combined drainage and vent pipe member in either

exhibit E or F and it is seen that the projection of such

deflector is the same in both exhibits F and E, both pro-

jecting downwardly into the combined drainage and

vent pipe member, that is to say, into the center cham-

ber formed in the center of the fitting. In both exhibit
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E and exhibit F this deflector projects downward from

the vent opening above and over the lateral drainage

discharge and is adapted to direct the water downward-

ly as it comes into the combined drainage and vent pipe

member from the drainage discharge at the side of the

fitting.

Claim 3 of the first Walker patent (No. 635,619)

does not call for any enlargement of the chamber. This

claim has been held valid by your Honors and it is only

necessary to compare the several elements of the claim

with the appellant's fitting exhibit F to prove that such

fitting embodies exactly what is embraced within this

claim. It is admitted that appellant's fitting is "a drain-

age and venting fitting." It clearly comprises '' a soil-

pipe member" ajid ''a vent pipe member connected there-

with" In the Walker patent No. 635,619 these "soil-

pipe" and "vent-pipe" members are shown in Fig. 7 of

the drawings, [Tr. Record, p. 165] the portion A is

the soil-pipe member and B is the vent pipe while c and

of are the lateral openings into the "drainage and vent

duct" [Tr. Record, p. 168, line 85]. These are identical

with the same parts in appellant's fitting. The drainage

and vent duct or member is the chamber formed by the

union of the soil-pipe A and vent-pipe B. And into this

drainage and vent pipe, duct or member the laterals c,

c' open. These laterals, if the deflectors C, C were not

interposed, would permit the drainage from one lateral

crossing over into the other lateral. Using appellant's

fitting without the deflectors, as shown in the cut of

"Exhibit F with deflectors removed" and this same ac-

tion may take place in identically the same manner. We
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have then the first three elements of this third claim of

the Walker patent 635,619 in appellant's fitting and in

identically the same form and interrelation.

These three elements are:

1. A soil-pipe member.

2. A vent-pipe member

3. A drainage discharge arranged to discharged into

the drainage and vent-pipe member.

So far this claim is identical with either the cut "Ex-

hibit E with deflectors removed'' or with the cut "Ex-

hibit F with reflectors removed."

The fourth and last element of this third claim of

patent No. 635,619 is

"An inclined deflector arranged inside of the drain-

age and vent-pipe member above and over the lateral

drainage-discharge to direct the water downwardly."

Let us then insert into the cuts "Exhibit E with de-

flector removed" and "Exhibit F with deflector re-

moved" "an inclined deflector." If we interpose these

in identically the same positions, form, and interrela-

tions we have exhibits E and F and we have such "in-

clined deflector" in each of these fittings "arranged in-

side the drainage and vent-pipe member" in the same

manner in exhibit F as in exhibit E and such deflector

is ''above and over the lateral drainage-discharge to

direct the water downwardly" in both exhibit E and F
in the same sense and in the same mechanical form.

It is to be carefully noted that this claim is not limited

to the enlargement referred to by your Honors but is

drazvn to the first element of novelty,—the inclined de-

flector within the drainage pipe and vent. Your Honors
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have held this claim valid. What limitation is there in

the claim as it stands which differentiates it from ex-

hibit F?

The claim is the measure of the scope of the patent

and the court has no power or jurisdiction to revise or

remodel the claim. The court has no right to say any

element of a claim is immaterial and thus expand its

scope, nor can the court read into a claim a limitation

not expressed therein.

This court has so held in Hardison v. Brinkman, 156

Fed. 962, upon the authority of

Buffington's Iron Bldg. Co. v. Eustis, 65 Fed.

804;

Brown v. Stilwell & Bierce Mfg. Co., 57 Fed.

731, 739;

Milwaukee Carving Co. v. Brunswick-Balke-Col-

lender Co., 126 Fed. 184.

As said by the Supreme Court of the United States in

Merrill v. Yeomans (95 U. S. 570)

:

"This distinct and formal claim is, therefore, of pri-

mary importance, in the effort to ascertain precisely

what it is that is patented to the appellant in this case.''

This third claim of the Walker patent No. 635,619

is not limited to any enlargement of the chamber. The

claim is absolutely silent as to any such enlargement.

The court is not permitted to revise this claim and read

mto it a limitation to such enlargement of the chamber.

As said by the Circuit Court of Appeals for the third cir-

cuit in Pittsburg Meter Co. v. Pittsburg Supply Co,

(109 Fed. 646, 651) :
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^'The court must take the claim as it finds it"

One element of novelty in Walker's invention was the

inclined deflector projected downward above and over

the "lateral discharge" into the combined drainage and

vent chamber. This element, combined with the other

elements specified in claim 3 of the Walker patent 635,-

619, are present in appellant's fitting exhibit F in the

identical form and interrelation of the claim and of

exhibit E.

Appellant's witness Schulteiss, [Tr. Record, p. 150],

referring on cross-examination to appellant's fitting and

particularly to the sectioned fitting exhibit 'T' made by

appellant, and of this portion, shown cut away in the cut

"Exhibit F with deflectors removed," says

"XQ. 24. They project downward into the space

which is provided between the openings of the two op-

posite laterals?

A. Yes, they do that."

^t^ xi^ «Lr '»Lr -^ ^ ^- ^ y^A
*Ji ^JS 'T* >J* 'T* *X^ *f* *y* *X^

"XQ. 27. Then call the projections in exhibit I to

which I have called your attention in XQ. 22, and upon

which I then placed and now my two fingers (counsel

places fingers on the two projections in exhibit I which

depend directly below the top vent opening), the walls

of the fitting, if you wish. My question is, do not these

projections, or walls, project downward into the space

between the top of the vent opening and the drainage

opening at the bottom of this fitting, exhibit I ?

A. They do."

Appellant's fitting was produced, to take the place of

the Walker fitting, after Mr. Walker had invented this
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fitting which had demonstrated how crown venting, back

venting and re-venting could be avoided. Exhibits i

and 2 can be easily modified and rearranged after it has

been demonstrated how to do this but that was Mr.

Walker's invention and that was what appellant appro-

priated, after he had been handling appellees' fitting for

them. Appellant did not acquire knowledge of how to

make fittings like exhibit F and avoid cost and expense

of crown venting, back venting or re-venting, from eith-

er exhibit i or exhibit 2, but only after Mr. Walker had

blazoned the v/ay. No one ever conceived how to mod-

ify exhibit i or 2 for this purpose until Mr. Walker in-

vented and discovered how to avoid back venting, crown

venting and re-venting.

As said by Mr. Justice Brown in The Barbed Wire

Cases^ (143 U. S. 275)

:

''In ihe law of patents it is the last step which wins"

This court should seek, in accordance with the spirit

and intent of the federal constitution and of the patent

law to give to the patentee the monopoly of what the

inventor actually produced.

Claim 3 is clearly embodied in appellant's fitting and

should be held infringed.

In this connection we call your Honors' particular and

especial attention to the testimony of appellant's witness

Claud V. Wishart, who was the foundryman who made

the patterns for and who molded appellant's fittings. He
testifies

:

''XQ. 29. Mr. Wishart, I show you a section of a

casting marked complainants' exhibit 'I.' Is that a
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section of one of the casting's manufactured by your firm

or corporation for the defendant in the suit?

A. It appears to be.

XQ. 30. Comparing this exhibit T with the draw-

ing, complainants' exhibit 'H,' please state whether or

not is drawing exhibit TF a true and accurate represen-

tation of a front view into the section portion of exhibit

1'?

A. It is.

XQ. 31. Then your testimony that the area of the

opening of the vent is not smaller than the area of the

discharge opening below, referring to castings like ex-

hibit T/ as shown in the drawing, exhibit 'H' and the

casting exhibit 'I,' is erroneous—is it not?

A. Not in the main. There may be particular cases,

such as these.

XQ. 32. It is, according to exhibit T ?

A. It is.

^Q- 33' Referring now to exhibit 'V I point to the

deflectors opposite the lateral openings, having the vent

continuation between them. What is the object of those

or of that wall or walls in that fitting?

A. To guide the discharge downward."

Exhibit I or exhibit 2 has no chamber with a deflec-

tor extending into such chamber, as conclusively proven

by the sectioned fitting on file and as clearly demon-

strated by the cut which we have reproduced. Cut off

what appellant contends is the equivalent of a deflector

in this and you have holes completely through the fitting.

You have destroyed the fitting. This is not true of ap-

pellant's fitting nor of appellees' fitting, and conclusively
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proves both appellant's and appellees' fittings have de-

flectors which project downwardly into the drainage and

vent chamber.

Claim 5 of the First Walker Patent.

The decree appealed from also adjudged claim 5 of

patent 635,619 to be infringed.

This claim differs from claim 3 in that it calls for an

enlargement in the length of the fitting. No mention

of any enlargement is found in claim 3.

In the fitting as shown in Fig. 7 of the patent the en-

largement is by swelling outwardly "the drainage and

receiving duct" at the point of the entrance of the lat-

erals, as shown at d, d, in the drawings. [Tr. Record,

p. 169, lines 28-29.]

This enlargement if above the deflector performs no

function and is not utilized. In the fitting exhibit "E"

the enlargement is shown cross wise of the direction of

the laterals. The appellant's fitting exhibit "F" is also

enlarged but in the direction of the laterals. [Tr. Rec-

ord, p. 54, testimony H. B. Cary, XQ. 6.]

The purpose of such enlargement is to allow the use

of the deflector without choking the bore (or diminish-

ing the size) of the passage between the lateral dis-

charge into the central drainage and vent pipe member

or chamber. This is the result of both appellees' and

appellant's enlargement and such enlargement is ren-

dered necessary in both appellant's and appellees' fittings

in order to utilize the depending deflectors.

A¥e thus see that the second element of novelty which

your Honors in the opinion filed, found in the inventions
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of Mr. Walker, is present in the appellant's fitting and

that this element of novelty, to-wit, the enlargement, is

applied for the same purpose and substantially in the

same manner as in the Walker patent. But it should be

carefully noted that claim 3 is not limited to this feature

of novelty.

This fifth claim of patent No. 635,619 also contains

reference to ''the lower ends of said deflectors extending

out beyond the inner wall of the pipe.''

Appellees' produced one of appellant's fittings and had

the same sectioned or sawed in two so that there would

be no dispute as to whether or not appellees' fitting em-

bodied this last referred to feature.

Appellant's witness, Claud V. Wishart, was examined

with reference to this. Mr. Wishart is the foundryman

who made the patterns for appellant's fitting and who

cast appellant's fittings. It is to be borne in mind that

exhibit I was not a selected fitting but one which was

bought on the open market by appellees for use as an ex-

hibit in this case.

Mr. Wishart testifies point blank that in appellant's

fitting exhibit I the deflectors do extend beyond the in-

ner wall of the pipe. That is, that the lower ends of the

deflectors are within the bore of the drainage outlet at

the bottom, so that the incoming waste stream has a free

outlet and is directed downwardly into the soil-pipe and

not choked.

We quote from Mr. Wishart's testimony as follows:

"XQ. 9. I show you two drawings, marked respec-

tively, Walker's fitting, complainants' exhibit 'G,' and

defendant's fitting exhibit 'H.' Please look these over
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carefully, and state whether or not they are correct sec-

tional views of the fittings, exhibits 'E' and 'F' respec-

tively.

A. They appear to be substantially correct sectional

views, except that in defendant's fitting, the vent-pipe

member is choked below the regular bore of the pipe into

which it discharges, thus setting ihe side walls of the

stack inward tozi^ard the main bore of the fitting, which

was not a part or purpose in the case of the original de-

sign or pattern.

3j% ^f» 3y» 3yC 5jC 3^ 3|C 3|C ^C

XQ. 14. Again referring to the castings as finished

and not to the cores, is it not true that the fittings like

exhibit 'F' cast by you were so choked, as you have

pointed out in your answer to XQ. 9?

A. They were not.

XQ. 15. You are positive as to this?

A. I am positive as to a portion of it.

XQ. 16. As to what portion?

A. Certain fittings, that I measured in correcting the

patterns.

XQ. 17. Did you not turn out, then, some fittings like

exhibit 'F,' that were so choked ?

A. There are always more or less turned out by every

foundry. If these fittings are choked, it is a defect in the

manufacture.

XQ. 29. Mr. VVishart, I show you a section of a cast-

ing marked complainants' exhibit T.' Is that a section

of one of the castings manufactured by your firm or cor-

poration for the defendant in the suit ?
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A. It appears to be.

XQ. 30. Comparing this exhibit T with the draw-

ing, complainants' exhibit *H' please state whether or

not is drawing exhibit *H' a true and accurate repre-

sentation of a front view into the section portion of ex-

hibit 1'?

A. It is.

XQ. 31. Then your testimony that the area of the

opening of the vent is not smaller than the area of the

discharge opening below, referring to castings like ex-

hibit T,' as shown in the drawing, exhibit 'H' and the

casting exhibit ^1/ is erroneous—is it not?

A. Not in the main. There may be particular cases,

such as these.

XQ. 32. It is, according to exhibit T ?

A. It is."

This testimony was given while appellant was pro-

ducing testimony in his behalf, and it is a singular fact

that if the casting exhibit ^'I" so manufactured by ap-

pellant is not a fair sample of the fittings turned out by

appellant, that appellant did not produce and offer in

evidence any of the castings or fittings in which the de-

flectors did not project within the bore of the drainage

pipe.

The fact remains, however, that exhibit "V has this

feature of claim five of patent 635,319, and the fact re-

mains that Mr. Wishart testifies that "there are always

more or less turned out by every foundry," which would

correspond exactly with what exhibit "F' shows with re-

gard to the deflectors extending within the bore of the

main pipe.
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' We submit, therefore, that the evidence in the case

shows that claim five is also clearly infringed by the fit-

ting proved to have been manufactured and sold by ap-

pellant.

The Second Walker Patent No. 788,803.

The lower court found that claims i, 2, 6 and 7 of

these letters patent had been infringed. These are the

only claims which are in issue here, and the other claims

of this patent are not before the court.

The first claim of this patent is not limited to the "en-

largement" nor to the deflectors projecting within the

bore of the drainage pipe and vent pipe, so that the sec-

ond feature of novelty found by your Honors to exist

in the patent is not required to be present in appellant's

fitting in order to infringe this first claim of the second

patent, and we have shown that the lateral downwardly

curved inlet branches terminate inside the chamber in

deflectors at a point which is lower than the center ot the

inlets of the drainage branches, so that the appellant's

fitting is a Chinese copy of the terms of this claim and

it is not necessary that the claim be given any breadth

whatever in order to hold the appellant's fitting as an

infringement. Your Honors have found this claim to

be valid and, if valid, how can the exact thing fail to be

an infringement ?

This is also true of the second claim of this second

Walker patent. The sixth claim of this second patent

we submit is also readable in its exact wording and

meaning upon the appellant's fitting. The material dif-

ference between the manner of expression of the first
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sixth claim there is the "vent pipe opening into the main

chamber between said deflectors." The "enlargement''

is not an element of this claim.

Referring now again to the cut exhibit "E" with de-

flectors removed, we find there the chamber clearly illus-

trated. The same chamber exists in exhibit "F." Pro-

jecting now downward we find that between the deflec-

tors is formed "a vent pipe opening into the main cham-

ber between the deflectors" in identically the same man-

ner in exhibit "F" as in exhibit "E." We submit that

if the claim is valid and the lower court has so found

and your Honors have so found, and correctly, there is

no question but that the appellant's fitting is an infringe-

ment of this claim. The seventh claim differs from the

first claim solely on the fact that it calls for a hub ex-

tending downwardly from the fitting for the purpose

stated and it is also clearly infringed by the appellant's

fitting.

In view of the reasoning herein set forth we respect-

fully petition this Honorable Court that the case be re-

considered and that a re-hearing be granted in accord-

ance with our prayer.

It is not seen how the claims referred to can be held

valid without it following as a necessary sequence that

the appellant's fitting is an infringement. The court

does not need to consider any of the claims except claims

3 and 5 of the first patent and i, 2, 6 and 7 of the second

patent. The other claims are not in issue but, as we have
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already found out, it is impossible to differentiate what

is set forth in these claims from what is in existence in

the appellant's fitting.

Respectfully,

Solicitor and of Counsel for Appellees.

Certificate of Counsel.

I hereby certify that the foregoing petition is well

founded in law and is not interposed for delay.

Of Counsel for Appellees,
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2 Charles H, Pearce vs,

fice of the clerk of the United States Circuit Court

of Appeals for the Ninth Judicial Circuit at San

Francisco, in the State of California, under the ap-

peal heretofore perfected in the above-entitled cause,

and include in the said transcript the following plead-

ings, proceedings and papers on file therein, to wit:

%. This praecipe.

1. The third amended complaint.

2. The summons.

3. The demurrer of defendant, W. J. Sutherland,

to the third amended complaint.

4. The demurrer of the Alaska Perseverance Min-

ing Company as defendant to the third

amended complaint.

5. The order sustaining the demurrer of defend-

ant, Sutherland to third amended complaint,

(i. -Liie order sustainmg demurrer of defendant,

Alaska l-'erseverance i\iining Company to

uiiid aiiienaed complaint.

i, lilt; li-iiai ui'^i:^!' Oi (libiiaii^ai.

tiea by iiie iiic^i tj uci^^e.

10. Assignment of errors by plaintiff on appeal,

il. xeciuon lor appeal.

12. Appeal bond,

lo. Order allowing* appeal.

14. Order approving appeal bond.

15. The origiiLil cuatioii on appeal herein.

16. Certificate under seal oi. ajt' vouit .-.laiiJ)..; ruA

of record and by whom paid.



W, J. Sutherland et al, 3

Said transcript to be prepared as required by law

and the rules of this Court and the rules of the United

States Circuit Court of Appeals for Ninth Judicial

Circuit, and on file in the office of said clerk of said

Circuit Court at San Francisco, State of California,

before the 15th day of January, 1908.

Dated December 19th, 1907.

G. C. ISRAEL,

J. A. HELLENTHAL,
Attorneys for Plaintiff and Appellant.

[Endorsed] : Original. No. 615-A. In the Dis-

trict Court for the District of Alaska, Division No. 1.

Charles H. Pearce, Plaintiff, vs. W. J. Sutherland,

et al., Defendants. Praecipe for Transcript. Filed

Dec. 19, 1907. C. C. Page, Clerk. By A. W. Fox,

Deputy. G. C. Israel and J. A. Hellenthal, Attor-

neys for Plaintiff. Office : Juneau, Alaska.

In the District Court, District of Alaska, Division

No, 1, at Juneau.

No. 615-A.

CHARLES H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND and the ALASKA PERSE-

VERANCE MINIJNG COMPANY (a Cor-

poration),

Defendants.
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Third Amended Complaint.

Comes now the plaintiff in the above-entitled cause,

and for cause of action against the defendants al-

, leges:

1.

That the plaintiff is a citizen of the United States

of America, over the age of twenty-one years.

2.

That the defendant, the Alaska Perseverance Min-

ing Company, is a corporation organized and exist-

ing under and by virtue of the laws of the State of

New York, and doing and qualified to do business

in the District of Alaska by compliance with the

statutes and laws of the said District of Alaska in

that behalf.

3.

That the plaintiff is an expert miner and mining

engineer of lifelong experience, and at the time here-

in mentioned was engaged as an examining expert

and constructing and consulting engineer in the open-

ing, developing and demonstrating of pay values and

permanency in lode mines, and in opening lode mines

to the end that such mines could be successfully

mined and the ore bodies extracted therefrom, and

in the superintendency of such mines and mining,

and received large and valuable fees and salaries for

such services, all of which was well known to the said

W. J. Sutherland, defendant herein, prior to the

making of the contract hereinafter alleged.
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4.

That in 1901 one Joseph T. Gilbert was the owner

of a certain group of lode mining claims, situate in

Silver Bow Basin, near the town of Juneau in the

Harris Mining District, in District of Alaska, said

claims being know5 as the Perseverance, the Alta,

the Jumbo, the Perseverance No. 2, the Alta No. 2,

and the Jumbo No. 2, and the Perseverance Millsite,

and that said Gilbert then proposed to plaintiff that

if he, plaintiff, could find a purchaser for said group

of mines at a purchase price of two hundred thousand

dollars, that said Gilbert would pay plaintiff for such

services a fee largely in excess of the usual commis-

sion allowed upon such sales. ' That at said time said

mines had had expended upon them a large amount

of money in development and exploration, but that

the same had never been placed upon a paying basis

as producing mines. That plaintiff by reason of his

expert knowledge as aforesaid was satisfied that said

mine could be by intelligent development, exploration

and opening, demonstrated as worth many millions

of dollars in value and lasting, paying, producing

gold mines.

That plaintiff accepted said offer of said Gilbert,

and going to the State of California in quest of a pur-

chaser for said mines, did, at Oakland, in said State

meet the defendant W. J. Sutherland, and that said

Sutherland represented to plaintiff that his business

was that of promoting mining sales and selling mines,

and that he, Sutherland, was well and favorably
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known in the financial circles of New York City and

London, England, and could there interest persons

financially able to purchase such a property, to pur-

chase the same at a price far in advance of the sum
of two hundred thousand dollars, and that his ability

in that regard was peculiar unto himself, and that

there was no person who could possibly promote such

sale if he, said Sutherland, could not, and that plain-

tiff fully believed all of the statements made by the

said Sutherland and fully relied upon the same.

That said Sutherland then proposed to plaintiff

that he and plaintiff should enter into a copartner-

ship for the sale and promotion of mining claims

throughout the world and particularly in the District

of Alaska, and of the said Gilbert group of mines

and such others as they might obtain control of for

the purpose of promotion and sale, and that the work

of such copartnership should be apportioned by the

said plaintiff through use of his expert knowledge,

developing and superintending the opening and de-

velopment of such properties, and said Sutherland

remaining in the financial world of New York, Lon-

don, England, and Paris, France, and there interest-

ing investors in advancing funds for the develop-

ment of such properties, and in purchasing them, and

that the plaintiff and said Sutherland should at once

procure from said Gilbert a working bond and option

to purchase said Gilbert Group of mines, and that

thereupon the plaintiff should return to said Juneau,

Alaska, and open and explore said Gilbert group

and demonstrate their great value, and lasting char-
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acter, and that the said Sutherland should repair to

said financial marts and there interest investors and

procure funds to so open and explore said mines and

to promote and sell the same for the benefit of such

copartnership, and that while said parties were so

engaged said Sutherland should find and procure in

addition to the money necessary for such develop-

ment work a monthly allowance to plaintiff sufficient

for the maintenance of himself and family while he

was so engaged in opening and developing said mines.

5.

That plaintiff agreed to and with said Sutherland

to form said copartnership and to carry out such

proposition with said Sutherland in all respects, and

plaintiff and said Sutherland then became copart-

ners under such agreement. That plaintiff and the

said Sutherland at once went to the City of New
York and there the plaintiff introduced the said Suth-

erland to the said Gilbert, and said Sutherland and

plaintiff thereupon negotiated with said Gilbert a

working bond and option to purchase said Gilbert

group of mines for a consideration of two hundred

thousand dollars, and that at such time said Suther-

land proposed to plaintiff that the said bond and op-

tion should be taken in the sole name of the said Suth-

erland for the use and benefit of the said copartner-

ship, said Sutherland representing to plaintiff that

such course would be preferable for the reason that it

would enable the said Sutherland in negotiating

funds to be used in such development and in promot-

ing and selling said property, to act with greater cer-
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tainty and dispatch and with a more free hand that

he could do if said option was in the joint names of

plaintiff and said Sutherland, owing to the great dis-

tance that would separate said Sutherland and plain-

tiff while negotiations of promotion and sale were

being conducted by said Sutherland.

6.

That plaintiff believed and relied upon all of said

statements and representations of said Sutherland

so made, and believed said Sutherland to be wholly

honest in the making of the same, and fully trusted

said Sutherland in that behalf, and did by reason

thereof consent that said bond and option should be

so taken in the sole name of the said Sutherland, and

thereupon said Sutherland did procure from said

Gilbert such a bond and option to purchase said

group of mines in his sole name for the use and bene-

fit of plaintiff and himself.

7.

That so soon as said Sutherland had procured such

option, he proposed that the contract of copartner-

ship so agreed between himself and plaintiff should

be evidenced by a writing, and accordingly did pro-

cure one Peter P. Pope, hereinafter named as secre-

tary and one of the directors of the defendant Alaska

Perseverance Mining Company, to prepare for said

Sutherland and plaintiff a memorandum in writing

which was then by plaintiff and said Sutherland exe-

cuted before the said Peter P. Pope as a notary pub-

lic for the State of New York on the date the same

bears, and which was and is as follows, to wit

:
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*'Whereas, William J. Sutherland of the city,

county and State of New York and Charles H. Pearce

of Oakland, California, are jointly interested in cer-

tain mining and other properties located in the terri-

tory of Alaska in the United States of America, and

contemplated becoming jointly interested in other

properties in the said Territory of Alaska and else-

where
;

Now, therefore, it is hereby agreed between the

said Sutherland and Pearce as follows

:

First: That the said Sutherland and Pearce shall

work together in the obtaining, promotion and dis-

posal of all properties in which they are now, or shall

hereafter become jointly interested,

Second : That out of the net profits received by the

said Sutherland from and out of said properties, said

Sutherland will pay and deliver to the said Pearce,

one-third thereof in money, bonds and stocks, and

that out of the net profits received by the said Pearce

from and out of said properties, other than salary,

said Pearce will pay and deliver to said Sutherland

one-half thereof, in money, stocks, and bonds. That

the said payments to be made by the said Sutherland

to the said Pearce and the said Pearce to the said

Sutherland are in the consideration of the services

hereinbefore and to be hereinafter rendered by each

to the other in obtaining, promotion and disposal of

the aforesaid properties,
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In witness whereof, the said Sutherland and

Pearce have hereunto set their hands and seals this

twelfth day of July, 1901.

W. J. SUTHERLAND. [Seal]

C. H. PEAECE. [Seal]

In presence of

PETER P. POPE.

State of New York,

County of New York,—ss.

On the 12th day of July, 1901, before me personally

came William J. Sutherland and Charles H. Pearce,

to me known to be the individuals described in and

who executed the foregoing instrument, and severally

acknowledged that they executed the same.

P. P. POPE,
Notary Public, King County, Certificate filed in New

York County."

That the said memorandum was executed in dupli-

cate and one copy thereof delivered to the said Suth-

erland to plaintiff. That the mining interest re-

ferred to in said memorandum as recently acquired

by plaintiff and said Sutherland in the District of

Alaska was and is the Gilbert group of mines upon

which option was then held by the plaintiff and said

Sutherland in the name of the said Sutherland as

aforesaid. That immediately after the execution of

said agreement by plaintiff and said Sutherland, the

said Sutherland proposed to plaintiff the following

plan for their copartnership promotion, sale and

opening and development of said property to be
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adopted by plaintiff and himself, that is to say : That

he, the said Sutherland, and plaintiff should incor-

porate under the laws of the State of New York, a

corporation to take over the record title to said op-

tion, and subsequently the record title acquired by

deed from said Gilbert to said group of mines, which

said incorporation was to be known as the *^Alaska

Perseverance Mining Company," and was to be in-

incorporated for the sole purpose of holding the bare

legal title to the mining claims and other property of

plaintiff and said Sutherland, in trust for the use and

benefit of the plaintiff and the said Sutherland and

not otherwise ; that the capital stock of said proposed

corporation should be in amount of five hundred

thousand dollars divided into one hundred thousand

shares of the par value of five dollars each ; that im-

mediately after the organization of said corporation

the said Sutherland should convey to said corpora-

tion said bond and option so obtained from said Gil-

bert, and said corporation should in return therefor

issue to the said Sutherland for the joint ownership

of plaintiff and himself, 99,995 shares of the capital

stock of said corporation ; that by following this plan

said Sutherland and this plaintiff would control and

own and have in possession all of the said capital

stock of isaid corporation sa/e three shares of a total

par value of $15.00, and that the said three shares

should be held by employees of the said Sutherland in

trust for plaintiff and said Sutherland, should the

same be at any time required by them.
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That said Sutherland at said time explained and

represented to plaintiff that the putting into opera-

tion of such plan was necessary for the reason that in

all probability said mines would be sold and pro-

moted in London, England, and that the purchasers

would be aliens and forbidden to hold mining loca-

tions in the United States, and in event of such pur-

chase would require a corporation organized under

the laws of the United States to hold the title to said

property, and furthermore to have the property so

represented by stock would facilitate the raising of

money on the faith of said stock to develop and ex-

plore the said mines and to obtain the money neces-

sary to pay the said Gilbert the purchase price of

said property under said bond and option ; that the

plaintiff believed all of the statements and represen-

tations so made by the said Sutherland in that behalf

and as hereinbefore set forth, and fully relied upon

the same, and had full faith in the honesty and candor

of the said Sutherland in making the same, and so

relying did consent to the adoption and carrying out

of the said plan and proposition.

8.

That thereupon and thereafter the defendant,

Alaska Perseverance Mining Company, was incorpo-

rated under the laws of the State of New York, with

a capital stock of five hundred thousand dollars,

divided into one hundred thousand shares of the value

of five dollars each ; that five shares of the said cap-

ital stock were subscribed for by the five incorpora-
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tors of said company, including the plaintiff and the

said Sutherland, making each incorporator the holder

of one share of said stock ; that the said five shares so

subscribed for were thereafter issued, one share to

the plaintiff, one share to the said Sutherland, and

one share each to the three employees, each and all

of which said five shares were taken in trust by each

of said subscribers, to be held by them and each of

them in trust for the use and benefit of the plaintiff

and the said Sutherland; that no other or further

shares of the capital stock of said corporation were

then issued or subscribed for

;

That thereupon and thereafter the subscribing in-

corporators of said corporation were elected as a

board of directors of said corporation, whereupon the

said Sutherland, acting for himself and this plaintiff

jointly, transferred the said Gilbert bond and option

held by himself in trust for himself and the plaintiff

as aforesaid to said corporation, and did then and

there receive from said corporation all the remaining

shares of the caDital stock of said Alaska Persever-
JL

ance Mining Company, amounting in all to 99,995

shares, still held by it in its treasury after the issu-

ance of the aforesaid five shares to the five incorpora-

tors as aforesaid, which said 99,995 shares of the cap-

ital stock of said corporation were then and there

and thereafter issued to and taken in trust by the said

Sutherland for the use and benefit of himself and this

plaintiff; and that said transfer of said bond was

made to the said corporation for the sole purpose of

making said corporation a trustee to hold the same
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for the use and benefit of said Sutherland and this

plaintiff.

9.

That thereafter the plaintiff returned from the said

New York to said Gilbert mines and property near

Juneau, Alaska, and pursuant to said plan, scheme

and proposal of said Sutherland commenced and en-

tered upon the operation, managing and development

of said properties in the name of and acting as the

superintendent of the said Alaska Perseverance Min-

ing Company, in which said company the legal title

to said bond and option was then vested, for the use

and benefit of the said plaintiff and said Sutherland

as aforesaid, and took charge and control of said

mines and properties as superintendent of the said

corporation, and the said Sutherland, with the entire

issue of the capital stock of said corporation (save

and except the five shares issued to the subscribing

incorporators as aforesaid) in his possession after

having been named as president of said corporation,

proceeded into the financial marts of New York,

London, England, and Paris, France, and there un-

dertook the finding of the finances to pay the cost of

development and opening up of said mines, and of

his personal support and the support of this plaintiff,

which was paid to plaintiff monthly in installments

of three hundred dollars per month as salary, all of

which said moneys were found and obtained by the

said Sutherland upon the faith and credit of said cap-

ital stock, the property of said copartnership, as

aforesaid.
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10.

That thereafter the plaintiff made discovery of rock

in place on those certain mining claims known as the

Perseverance No. 6, the Ethel Fraction Lode, Perse-

verance No. 4, Perseverance No. 5, and Perseverance

Placer Claim, and by and with the advice and upon

the recommendation of the said Sutherland, he lo-

cated said claims for said copartnership, and all said

claims were located in the name of the Alaska Per-

severance Mining Company, to be held by it in trust

for the use and benefit of said Sutherland and this

plaintiff, and not otherwise, it having been repre-

sented to the plaintiff by said Sutherland that it was

to the best interests of said copartnership to so locate

said claims, and the plaintiff relying upon said rep-

resentations, did so locate the same ; that said claims

so located and held by said corporation as aforesaid,

for the use and benefit of said Sutherland and this

plaintiff, have been demonstrated to be of great value,

and that the ore bodies therein are larger and of far

greater value than those in the original Gilbert group

aforesaid.

11.

That from said summer of 1901 until July, 1905,

plaintiff remained constantly upon said mining

claims and properties projecting the tunnel thereon

commonly known as and called the Alexander Tun-

nel, and developing the ore bodies both in said Gilbert

group and the claims by the plaintiff discovered and

located as aforesaid, until by his expert skill as a

miner he had on said July, 1905, opened, demon-
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strated, secured, blocked out and developed known
pay ore bodies in place and in said mine ready to be

stoped, mined, milled and reduced to gold, silver, bul-

lion and lead in value more than tenfold the amount

of the purchase price of said Gilbert group and of

the value of several millions of dollars.

12.

That from the said summer of 1901 and until July,

1905, the said Sutherland did obtain in the financial

marts of New York, London and Paris and else-

where, upon the sole faith and credit of the capital

stock of the said Alaska Perseverance Mining Com-

pany issued to him in trust for the use and benefit

of himself and this plaintiff as aforesaid, funds for

the development of said properties in amount aggre-

gating the sum of $110,000.00, which was expended by

the plaintiff and the said Sutherland in and about the

development and opening up of said properties so

held by the Alaska Perseverance Mining Company in

trust for the plaintiff and the said Sutherland, and

that none of the moneys so expended or expended at

all upon said properties were furnished by the said

trustee, the Alaska Perseverance Mining Company.

13.

That during said times and until July, 1905, the

said Sutherland was constantly sending experts to

said mines to sample said ore bodies and report on the

same, and did constantly represent to plaintiff said

persons to be in the employ of prospective purchasers

of said mines, and did constantly advise plaintiff

that said mines were about to be, and were, on the
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eve of being sold, and plaintiff and himself were

about to realize large returns and thousands of dol-

lars profits from said partnership, and that during

all of said times said Sutherland kept the plaintiff in

total ignorance of the manner in which he was obtain-

ing the funds for the said development work, and

that plaintiff persistently sought such information

and was constantly met with excuses and evasions on

the part of the said Sutherland.

That in the year 1905 the said Sutherland sent to

this plaintiff for record in said District of Alaska a

deed from the said Joseph T. Gilbert to said Alaska

Perseverance Mining Company for said Gilbert

group of mines ; that plaintiff immediately sought of

and requested from said Sutherland an explanation

as to how said purchase had been made and from

what source the money had been obtained to pay the

said Gilbert, but that said Sutherland evaded such

questions and denied to plaintiff such information,

and refused to furnish the plaintiff with any state-

ment regarding such purpose and acts; plaintiff,

however, believes and therefore alleges the fact to

be that the said Gilbert was paid for said properties

in moneys obtained by the said Sutherland upon the

faith and credit of said shares of the capital stock of

said corporation so held by him, and that the said

moneys paid to the said Gilbert were and are the

property of the copartnership existing between the

plaintiff and the said Sutherland; that the said

Alaska Perseverance Mining Company did not con-

tribute anything towards the payment of the said Gil-
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bert, but that the said Gilbert was paid for said prop-

erties wholly in funds belonging to the said copart-

nership, and that the said Alaska Perseverance Min-

ing Company took the legal title to said properties

so conveyed by the said Gilbert to it, in trust for the

use and benefit of the said Sutherland and this plain-

tiff, and not otherwise.

14.

That immediately after the recording of the said

Gilbert deed, the said Sutherland commenced the let-

ting of contracts for the erection of a mill to work

the ore from said mines and the surveying of tram-

ways railroads and a one hundred stamp-mill upon

said property, and gave every evidence of an inten-

tion not to sell and dispose of said mine, but to hold

and operate the same, and that plaintiff at once

sought from said Sutherland some explanation of his

act and the nonsale of said property, and that said

Sutherland wholly refused to give this plaintiff any

explanation and wholly ignored his requests in that

behalf ; that thereafter, in June, 1905, the said Suth-

erland, in fraud of the rights of this plaintiff, and

wholly ignoring his copartnership agreement as here-

inbefore set out, and in violation of all his promises

and agreements made to the plaintiff in this behalf,

and with the intent to rob, cheat and defraud this

plaintiff out of all his right, title and interest in and

to the said property so held by the said Alaska Per-

severance Mining Company as a trustee in trust for

the use and benefit of the plaintiff and said Suther-

land, including the property afterwards located by
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this plaintiff in the name of the said Alaska Perse-

verance Mining Company in trust for the use and

benefit of himself and the said Sutherland as afore-

said, conspired with the said Alaska Perseverance

Mining Company, the trustee, and caused the direc-

tors of said company to pass a resolution removing

the plaintiff as superintendent of said corporation

and of its operations as aforesaid, and wholly revok-

ing the authority of this plaintiff in the premises and

ceasing to pay him any sum as salary or otherwise

for his support, all of which was done in fraud of the

rights of this plaintiff for the purpose of taking

from him the possession of said properties and of de-

feating his said rights and of defrauding and cheat-

ing the plaintiff out of his rights and interest in and

to the properties hereinbefore described.

15.

Prior to the month of June, 1905, as hereinbefore

alleged, the plaintiff had been constantly led to be-

lieve by said Sutherland that said mine was being

promoted and gotten ready for sale in accordance

with the original copartnership agreement between

the plaintiff and Sutherland; but that at said time

plaintiff discovered that the said Alaska Persever-

ance Mining Company and the said Sutherland had

entered into a conspiracy and plan by which it was

proposed to defraud the plaintiff of his interest in

said copartnership property, and dispossess the

plaintiff of any possession of all or any of said min-

ing properties and premises, and for the purpose of

carrying out said conspiracy the said Sutherland
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did cease to furnish to plaintiff any sums of money

for his support, as salary or otherwise, and did as

hereinbefore alleged by pretended resolution of said

Alaska Perseverance Mining Company remove the

plaintiff from the superintendency and possession of

said mines, and canceled and annulled his authority

as attorney in fact and agent for said property, and

did, thru one John E. Mitchell, seize and take

from the plaintiff the possession of all of said prop-

erty, said Mitchell then and there acting and repre-

senting himself as superintendent of said Alaska

Perseverance Mining Company.

16.

That then and there and thereafter the said de-

fendant W. J. Sutherland did, and ever since has and

does now refuse to recognize said copartnership so

existing between himself and the plaintiff in the

said property, and did then and ever since has and

does now falsely and fraudulently claim and assert

that this plaintiff has no interest in said property,

and that this plaintiff never had any interest in said

property, and that said Sutherland did then, ever

since has, and now does falsely claim and assert that

no copartnership as to the said property represented,

called and known as the Alaska Perseverance Min-

mg Company property, ever existed or now exists

between himself and this plaintiff, and did at said

time, ever since has, and does now falsely assert and

claim that he is and ever has been the sole owner of

all of the said capital stock of the said Alaska Perse-

verance Mining Company and of all of the property
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I'epresented thereby, and that this plaintiff never

was and is not now entitled to the same or any portion

of the same, and did then, ever since has, and does

now refuse to account to this plaintiff for or in regard

to any of said property or of said stock, or to ac-

count to this plaintiff for any of the expenditures or

disbursements made by him on behalf of said copart-

nership, or to allow this plaintiff to have any in-

formation as to the matters and things that have oc-

curred in connection with the development and im-

provement of said copartnership property since the

obtaining of the said option from the said Gilbert,

and wholly refuses to recognize this plaintiff as a

party in interest in said property or as his copartner,

but did then, ever since has, and does now falsely

assert that the only connection that the plaintiff ever

had with the said property was that of an employee of

the said Alaska Perseverance Mining Company.

17.

That by reason of the facts herein alleged, and

by reason of the fact that all the labor, money or con-

sideration whatsoever for said mining properties

herein referred to were paid or furnished by said

plaintiff and the said Sutherland, and not by the said

Alaska Perseverance Mining Company, the said

Alaska Perseverance Mining Company became, and

from the facts hereinbefore alleged, said corporation

now is, and has been since its organization and in-

ception, the mere trustee, holding the bare legal title

to all of the said properties in trust for the use and
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benefit of this plaintiff and the said W. J. Sutherland,

as such copartners, and not otherwise.

18.

That at the time the said Sutherland and the plain-

tiff entered into the said copartnership and contract

the said Sutherland did not have and has not now

any expert knowledge of the development of mining

property or the value of the same before develop-

ment, and did rely wholly upon the expert knowledge

and opinion of the plaintiff as to the value of said

Gilbert mines, and did, as plaintiff believes, enter

into the said contract of partnership with the plain-

tiff with the then intent of promoting and selling said

mines, when developed and demonstrated by the

plaintiff, but when plaintiff had demonstrated the

said additional and valuable and rich ore-bodies by

discovery and by his explorations fixed the value of

said properties at millions of dollars, the said Suth-

erland conceived the wicked design of so manipulat-

ing said properties as to make way with all inter-

ests of the plaintiff in the same and to wrongfully

acquire all of the plaintiff's said interests and all of

the profits of the plaintiff's discoveries and develop-

ments and to avoid said copartnership, and to that

end did, as plaintiff is informed and believes and so

alleges the fact to be, upon the faith and credit of said

stock so in his possession, the property of said copart-

nership as aforesaid, borrow money from money

loaners in London, England, markets and elsewhere

thousands of dollars to be paid out of the first mill

runs of said mine, it being the intention of said Suth-
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erland to so borrow sufficient funds to put such mill

in operation and then from the products of bullion

extracted from the ores of said mines, repay said

indebtedness, and then releasing said stock so held as

such security by such creditors, sell the same to pur-

chasers in the money markets of said London and

elsewhere and retain all of the proceeds of such sale

and remain with the same in England, and thus

wholly defraud this plaintiff out of all interests in

said property, and wholly appropriate to his own use

all of the property of said copartnership, and that at

all of the times that said mining experts were visiting

said mines and sampling the same they were not, as

was falsely represented by said Sutherland to plain-

tiff, so doing in the interest of prospective purchas-

ers, but were so doing for the purpose of represent-

ing the values of said mines to persons from whom
said Sutherland was borrowing money for the pur-

pose of carrying out his said scheme to cheat and

defraud this plaintiff out of his partnership interests

in said mines ; and that at none of said times was the

said Sutherland attempting to sell said mines, and all

his representations to plaintiff in that behalf were

false and made for the purpose of cheating and de-

frauding the plaintiff.

19.

That so soon as the said Sutherland had so obtained

the possession of said mining property, he did,

through John R. Mitchell, as superintendent thereof,

commence with great activity to rush to completion a

one hundred stamp-mill upon said property and to
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stope and get ready for milling and extracting the

gold, silver and lead therefrom, thousands of tons of

the most valuable ores in said mines, both in said

Gilbert group and in said discoveries so made by the

plaintiff, to to propose to put said mill in operation

and reduce to bullion the said ores, and did during all

of said times purposely remain out of the jurisdiction

of said Alaska and the United States of America and

avoid all process of the courts therein in any action

whereby the copartnership interests and ownership of

the plaintiff in said mines could be determined and

established.

20.

That notwithstanding the great activity of the said

Sutherland in attempting to complete said mill and

extract the bullion from said ore after said dispos-

sessing of plaintiff from possession of said mines, the

plaintiff with his counsel, in July, 1905, having there-

tofore served upon said Alaska Perseverance Mining

Company a copy of the contract and memorandum

of partnership hereinbefore alleged, made demand

upon said company for recognition of his right as a

copartner in and to all of the property held by said

corporation Alaska Perseverance Mining Company,

and was so urgent in the prosecution of his claim

against said Sutherland and the said Alaska Perse-

verance Mining Company under said contract of

copartnership, and for an accounting, that it became

evident to said Sutherland and to the said Alaska

Perseverance Mining Company, constituted as afore-

said, that the plaintiff would, before they could accom-



TF. J. Sutherlcmd d at 25

plish the said mill-run in July, 1906, was, about to

procure the appointment of a receiver for said min-

ing property to conserve the same pending a disso-

lution and lining up of said copartnership and the

accomplishing of an accounting thereunder between

the plaintiff and the said Sutherland and the Alaska-

Perseverance Mining Company, did then and there,

for the purpose of preventing said action on the part

of the plaintiff, and for the purpose of procuring

additional time and in order to accomplish said pur-

pose to so cheat and defraud the plaintiff out of all

interest in said property, and for the purpose of

permitting the said Sutherland to come within the

jurisdiction of the courts of the United States with-

out being served with process and suit by plaintiff

for an accounting and dissolution of partnership,

and in order to permit the said Sutherland to visit

this jurisdiction in furtherance of his wrongful pur-

pose and scheme without being served with process,

did induce the plaintiff thru his said counsel to

meet said Sutherland at Vancouver, B. C, out of the

jurisdiction of all United States courts for the alleged

purpose of making a settlement with said Sutherland

on the part of the plaintiff, and the said trustee, the

Alaska Perseverance Mining Company and said

Joseph T. Gilbert and of and for the plaintiff's inter-

ests in said mining property under said contract and

copartnership, and that plaintiff, not recognizing that

said offer by said Sutherland was a trick and artifice

to further his said wrongful and fraudulent scheme

and purpose, which in fact the same was, and believ-
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ing that said proposition was made by said Suther-

land in good faith, in good faith himself did consent

and send his counsel to said Vancouver, and that at

said Vancouver in said July, 1906, the said Suther-

land with the presence and acquiescence of said Peter

P. Pope, as alleged secretary of said trustee, Alaska-

Perseverance Mining Company, and said Sutherland,

as president thereof, and as an individual and as

plaintiff's copartner, and claiming to represent the

said Joseph T. Gilbert, did enter into a contract in

writing with plaintiff's counsel G. C. Israel, duly

qualified and appointed in writing as attorney in fact

for this plaintiff, whereby the said Sutherland under-

took and agreed for and on behalf of himself and as

well the Alaska Perseverance Mining Company, and

iiaid Joseph T. Gilbert, to pay to plaintiff in settle-

ment and compromise of all of plaintiff's said claims

under said contract the sum of sixty thousand dol-

lars ($60,000.00), to be paid in two equal payments.

The first payment to be made on December 15th, 1906,

and the second payment to be made on February 20th,

1907, at the banking-house of Dexter Horton & Com-

pany in Seattle, State of Washington, and did re-

quire and provide in said contract that all pending

and contemplated litigation against said Sutherland

or said Alaska Perseverance Mining Company by

plaintiff should be abated and remain in statu quo

until such date.

21.

That at said time said Sutherland was so positive

in his promises that he should make payments at said
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specified times, that plaintiff's said attorney in fact

believed the same, and relied upon the same, and en-

tered into the said contract on behalf of plaintiff with

said Sutherland, and covenanted and agreed under

penalties to abate all actions on said contract against

said Sutherland and said Alaska Perseverance Min-

ing Company, pending said first payment, and did so

do.

22.

That upon the accomplishing of said contract with

said plaintiff said attorney in fact by the said Suth-

erland, he, said Sutherland, with said reputed officers

of said Alaska Perseverance Mining Company, at

once, in July, 1906 came into the jurisdiction of the

United States for the first time since the date of said

Sutherland repudiation of said copartnership an,d

the dispossession of plaintiff from said mining prop-

erty went to said mines and employed all available

mill builders, mill men and carpenters and min-

ers, sought to rush said mill to completion and

to begin the milling of the ores of said mine,

so as to accompKsh a mill run of at least sixty

days before the annual freeze-up occurring m
Alaska would prevent the further operating of the

mill until the annual spring thaw, and that said Suth-

erland would have accomplished his said intention

had not the devastating earthquake and fires in San

Francisco, California, prevented him from obtaining

all the necessary mill machinery and appliances

necessary to the operating of said mill before the

coming of the said annual freezing.
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23.

That after the making of said contract with the

said Sutherland by plaintiff's said attorney in fact

and the agreeing to abate all actions against said

Sutherland and the said Alaska Perseverance Mining

Company pending said payment to be made on the

said 15th day of December, 1906, plaintiff learned

and now alleges from such information that the said

John R. Mitchell so soon as he had come into posses-

sion of said mines as aforesaid, acting under the in-

structions of the said Sutherland, had commenced

and continuedmining and stoping and sttoring therein

the most valuable and richest ores in said mine

ready to be brought therefrom and crushed in said

mill when the same should be ready to operate, and

had at the time the said Sutherland negotiated said

contract with plaintiff's attorney in fact for abate-

ment of actions aforesaid, vast quantities of such

valuable ore concealed in said mine, ready to be

milled and of sufficient quantity and value to pay all

the money so borrowed by said Sutherland and the

cost of said Gilbert group, and that said Sutherland

was only prevented from so doing and obtaining such

money before the said 15th day of December, 1906,

by the failure to get said mill ready to run as afore-

said, and that said Sutherland now has said ore in

said mine so ready for such mill run, and plaintiff

alleges that had said Sutherland succeeded in making
said mill run, he would, while plaintiff was so pre-

vented from taking further action against him by
virtue of said contract of compromise settlement,
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made said mill run and taken such clean-up there-

from and released said stock from its said collateral

pledge and security and then sold the same to inno-

cent purchasers and gone and kept beyond the juris-

diction of all United States Courts, and by such acts

cheated and defrauded the plaintiff out of all inter-

ests in said property, and that in making the said

contract aforesaid of abatement and promise of pay-

ment on the part of said Sutherland, was with such

fraudulent design upon his part, and that at the time

of making the same he had no intention of carrying

out or attempting to carry out the same, but that the

same was a fraud and deception on his part in order

to gain time and to carry his fraudulent purpose into

effect, and that he now intends, and if so permitted to

do, he will carry said purpose into effect and wholly

defraud the plaintiff out of all of his interests in said

property in the manner above alleged.

24.

That in the first part of December, 1906, the said

Sutherland thru his agents and attorneys again

sought from plaintiff and his attorney in fact further

time and an extension for the making of said Decem-

ber 15th payment and solicited a meeting with him

at said Vancouver on December 23d, 1906, but that

plaintiff refused to consider said proposition, and

notified said agents and attorneys that if said pay-

ment was not made on said December 15th, 1906, that

plaintiff's said attorney in fact would on the 16th

day of December, 1906, declare said contract for-

feited and ended and proceed to a protection of the
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plaintiff's rights in the premises by legal action, and

that thereupon the said Sutherland failed and re-

fused to make said payment, and remained out of

the jurisdiction of the United States, and has from

then until the date of the drawing of this bill (April

1st, 1907) so remained out of the jurisdiction of this

court, and that on said 16th day of December, 1906,

plaintiff did declare a forfeiture of said contract by

reason of the breach thereof by said Sutherland.

That by the terms of said contract and agreements

of settlement before alleged, it was therein provided

that upon failure of said Sutherland to make said

payments as therein stipulated, the same should be

of no force and effect as to any of its terms, condi-

tions or covenants, save and except a certain forfeit-

ure therein provided personal to the said W. J. Suth-

erland as an individual, and that said statu quo

should be ended and determined and the said parties

restored to the original condition and situation that

they occupied prior to the making of said agreement

for settlement, and that immediately after the said

20th of February, 1907, and the making of forfeiture

by said Sutherland and Alaska Perseverance Mining

Company under said agreement, and at the first term

of this court in this jurisdiction begun and held in

April, 1907, to wit, at the time of the filing of the

original bill therein, plaintiff did come into this jur-

isdiction and file his complaint herein, and that he

was prevented from so doing prior to said time and

after his discovery of the said conspiracy between
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the said Alaska Perseverance Mining Company, by

reason of the facts before alleged.

25.

By reason of the facts herein alleged and in truth

the said defendant Sutherland and this plaintiff are

joint owners as copartners in all of the mining claims,

mining locations, real property, personal property^

franchises, rights of way, water rights, goods, wares,

chattels, now in the District of Alaska or elsewhere

held in the name of or asserted to be owned by the

Alaska Perseverance Mining Company, and this

plaintiff entitled under the terms of said copartner-

ship with the said Sutherland to one-third of all of

the profits in money, bonds or stocks received or ac-

quired thru any of the stock of the Alaska Perse-

verance Mining Company, trustee as aforesaid, so

issued to the said W. J. Sutherland, and that said

W. J. Sutherland has refused as aforesaid to recog-

nize this plaintiff as a joint owner and copartner

therein or to account to this plaintiff for any portion

of the same or for any stocks, bonds or money re-

ceived from the same or on faith of the same, and

that all of said property, real and personal, that has

been acquired thru the joint efforts of the said plain-

tiff and the said Sutherland as such copartners and

wholly upon the faith and credit of the original min-

ing property as so secured from the said Gilbert in

manner as aforesaid, and upon its accretions and en-

hanced values by reason of the development thereof.

26.

That the said copartnership property consists of
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the mining claims aforesaid, and as well certain water

rights and a large amount of mill and mining machin-

ery, compressors, drills, mining tools, mining equip-

ments, boarding-house equipments, cars, wagons,

horses, harness and chattels incident to the operation

of a mine and of the value of thousands of dollars,

but that plaintiff is unable to furnish a schedule of

such personal property, chattels, goods, tools,

machinery, etc., for the reason that he has as afore-

said been excluded from the said property and has

never been furnished by his said copartner, the said

defendant Sutherland, with any list of said prop-

erty, nor the cost of the same, or any accounting

in relation thereto.

27.

That as before alleged, the said defendant Suther-

land since his exclusion of plaintiff from said mine

and his repudiation of the copartnership existing be-

tween them, has caused vast quantities of ore and

of a value that plaintiff believes to exceed $200,000.00,

to be mined in the said mines and gotten ready for

milling and reduction to bullion, and that said

Sutherland is now bending every energy to and in-

tends to mill said ore and to take the proceeds there-

from and remove the same from the jurisdiction of

this Court.

28.

That said mining tools and a greater portion of

said mining machinery and said mining equipments,

cars, horses, wagons, harness, etc., are of a char-

acter that may be at any time reduced to sale and
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disposal by the said Sutherland and the proceeds

thereof removed from the jurisdiction of this Court.

29.

The plaintiff desires an accounting and a dissolu-

tion of the partnership existing between himself and

the said Sutherland in the said mining property

known as and called the Alaska Perseverance Mines

and hereinbefore described, and consisting of the

claims specified as the Gilbert group and the claims

discovered and located by the plaintiff, together

with the mill thereon situated and the attendant and

accompanying personal property, which said prop-

erty is of the value of more than two million dollars

and many times greater than the indebtedness that

has been created against it by the said Sutherland,

and which is now owned by said property and the

said copartnership, for moneys borrowed upon its

faith and credit. That the said Sutherland has

wholly repudiated his said copartnership with the

plaintiff in said property and the said conltract and

is falsely fraudulently claimed to be the sole owner

of said property.

30.

That it is the intent and purpose of the said

Sutherland to cheat and defraud the plaintiff out

of all his interest, title, and profits in said property

by the means and m'ethods herein alleged and other-

wise.

31.

That if said property is allowed to longer remain
in the possession and under the control of said Suth-
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erland under the guise of principal stockholder of

said Alaska Perseverance Mining Company, he will

carry into effect his purpose herein alleged, and be-

fore plaintiff can accomplish an accounting in and

recognition of said copartnership will have in the

manner herein alleged paid all the present indebted-

ness on said property and put the same beyond the

reach of the plaintiff or any judgment rendered by

this Court, or any court in that behalf, by releasing

and disposing to innocent purchasiers of the Alaska

Perseverance Mining Company stock as aforesaid,

and that said Sutherland will continue to in person

remain ojt of the jurisdiction of this Court or of

any court of the United States and will continue to

manipulate, control, and dispose of said property as

and in the name of the Alaska Perseverance Mining

Company.

32.

That the said Alaska Perseverance Mining Com-

pany, as trustee for this plaintiff and said Suther-

land in the premises, has become false and derelict

to the interest of this plaintiff, and is conspiring and

at all of the times hereinbefore mentioned has con-

spired with and aided the said Sutherland in an at-

tempt to cheat and wrong this plaintiff out of his

interest in said property as such copartner with

said Sutherland as aforesaid, and in aiding the acts

of the said Sutherland as herein alleged.

33.

That plaintiff is without plain, speedy or adequate

remedy at law, and is wholly without remedy for



W. J. Sutherland et al, 35

the protection of his property and the fruits of his

labor and industry save from the equity power of

this Honorable Cou'rt in his behalf directed, and

that if such aid and equity be denied him, said

Sutherland by and thru and with the aid of said

derelict trustee, the Alaska Perseverance Mining

Company, will wholly cheat and defraud the plain-

tiff out of his said property and copartnership in-

terest in manner as aforesaid, and plaintiff suppli-

cates the protection of the strong arm of the Chan-

cellior of this Court in his aid and behalf.

34.

That the plaintiff is in truth and in fact a one-

third owner in and to all of the said mining claims,

rights, and personal property herein described, and

entitled upon dissolution of the copartnership be-

tween himself and the said Sutherland as herein al-

leged to have partitioned to him, after the payment

of the debts so created upon the said properties by

the said Sutherland, all of the said one-third interest

in and to the said real estate and personal property.

35.

That it is necessary for the purpose of preventing

the said W. J. Sutherland from disposing of the said

stock of the Alaska Perseverance Mining Company
as aforesaid, and placing the same in the hands of

innocent purchasers, that the same be by order of

this Court empounded and taken into the custody of

this Court subject to the hypothecations and col-

laterals to which the same has been subjected in the

hands of such persons as may hold the same, and
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that all of the said stock as aforesaid in the hands

or possession of the said Sutherland may be em-

pounded and taken into the possession of this Court

and from the custody and control of th^ said Suther-

laiiid.

36.

That it is necessary that all of the indebtedness

due and unpaid upon the said property as aforesaid

be discovered and marshaled, and the said indebted-

ness paid and discharged by and with and upon the

faith of the said properties, so that the same may

be partioned upon the dissolution of the partner-

ship herein.

Wherefore the plaintiff prays the orders, judg-

ments and decrees of this Honorable Court:

1. That the said Alaska Perseverance Mining

Company, by its officers and Board of Directors, be

required to surrender into the possession of this

Court the stock book, and all the books and docu-

ments by it or them held relating to or connected

with the said properties so represented by them as

trustee aforesaid.

2. That the Court do forthwith nominate and ap-

point a receiver herein to take charge and control

of all of the said mining properties, mines, mills and

machinery, and real and personal property of every

kind and character situated at Juneau, Alaska, and

at Silver Bow Basin in said Alaska, standing or

being in the name of the Alaska Perseverance Min-

ing Company, and as well all personal property and

machinery in transit or which may hereafter be re-
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ceived at said Juneau in such name; that the same

and all thereof be held in the exclusive possession

of the said receiver, and the said mine and mill, if

operated by the said Sutherland or the said Alaska

Perseverance Mining Company, be operated under

the immediate control of the said receiver, and that

all moneys, bullion, or values extracted from said

mines pending an adjudication of the dissolution of

the copartnership herein, be held by said receiver

and applied to the payment of debts lawfully created

by the said Sutherland upon said properties as afore-

said after the same shall have been marshaled and

until the same have been fully paid, and thereafter

any surplus remaining be held for distribution upon

the accounting and dissolution of the copartnership

herein alleged.

3. That an order be granted herein empounding

all of the stock of the said Alaska Perseverance Min-

ing Company in the hands of 'all persons holding

the same by hypothecation or collateral pledge pend-

ing payment and discharge of the debt upon which

the same was hypothecated or coUateraled, and as

well lall stock held or standing in the name of the

said W. J. Sutherland pending the dissolution of

the copartnership herein and an accounting herein,

and that an order and citation be granted and issued

herein directing and commanding the defendant, the

Alaska Perseverance Mining Company, to bring into

this court and to surrender to the said receiver all

records, books, and documents of said company, in-
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eluding its stock book, subscriptions book and stock

certificaite book.

4. That a discovery, accounting and marshaling

may be had of all debts created by the said Suther-

land for and on behalf of said properties and now

unpaid on said properties, and the product of said

mill submitted to the payment and discharge of said

debts.

5. That an accounting may be had herein between

this plaintiff and the defendant W. J. Sutherland

and the trustees, the Alaska Perseverance Mining

Company, and that the trusteeship of the said Alaska

Perseverance Mining Company be annulled and set

aside, and an accounting had between the plaintiff

and the said Sutherland.

6. That a dissolution of the copartnership exist-

ing between the said Sutherland and the plaintiff

herein may be decreed, and all the remaining prop-

erty of the said copartnership after the marshaling

and payment of the debts aforesaid, be partioned,

divided and set aside to the plaintiff and the said

W. J. Sutherland in amount as fixed by their said

copartnership and memoranda of agreement there-

unto.

7. That the plaintiff may have such other and

further relief as may be just and equitable in the

premises and judgment for his costs and disburse-

ments herein.

J. A. HELLENTHAL and

G. C. ISRAEL,

Attorneys for Plaintiff.
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United Sitates of America,

District of Alaska,—ss.

Charles H. Pearce, being first duly sworn accord-

ing to law, deposes and says that he is the plaintiff

in the above-entitled cause of action; that he has

read the foregoing amended complaint and knows

the contents thereof, and that the same is true as he

rerily believes.

CHARLES H. PEARCE.
Subscribed and sworn to before me this 18th day

of June, 1907.

C. M. SUMMERS,
Notary Public in and for Alaska.

Receipt of two copies and due service of the with-

in 3d am'd complaint admitted this 18th day of June,

1907.

JNO. R. WINN,
One of the Attorneys for Defendants.

[Endorsed] ; No. 615-A. In the District Court

for the District of Alaska, Division No. 1, at Juneau.

Charles H. Pearce, Plaintiff, vs. W. J. Sutherland,

et al.. Defendant. Third Amended Complaint. Filed

Jun. 18, 1907. C. C. Page, Clerk. By E. W. Pettit,

Asst. J. A. Hellenthal and G. C. Israel, Attorney

for Plaintiff. Office : Juneau, Alaska.
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In the District Court for the District of Alaska^ Divi-

sion No. 1,

No. 615-A.

CHARLES H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND and the ALASKA PERSE-
VERANCE MINING COMPANY, (a Cor-

poration),

DefendaG't^.

jSummons.

To Alaska PerseverWce Mining Company, a Cor-

poration, and W. J. Sutherland, Defendants.

Greeting

:

In the Name of the United States of America.

You are hereby commanded to be and appear in the

above-entitled court, holden at Juneau, in said Di-

vision of said District and answer the complaint

filed against you in the above-entitled action within

thirty days from the date of the service of this sum-

mons and a copy of the said complaint upon you,

and if you fail so to appear and answer, for want

thereof the plaintiff will take judgment against you

and will apply to the Court for the relief demanded

in said complaint, a copy of which is served herewith.

And you, the United States Marshal of Division

No. 1, of the District of Alaska, or any deputy are

hereby required to make service of this summons
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upon ithe said defendant and each of them as by law

required and you will make due return hereof to

the Clerk of the Court within forty days from the

date of delivery to you with an indorsement hereon

of your doings in the premises.

In witness whereof I have hereto set mv hand and

affixed the seal of the above Court this 29th day of

April, A. D. 1907.

[Seal of District Court] C. C. PAGE,
Clerk.

By A. W. Fox,

Deputy.

Marshars Return on Summons.

United States of America,

District of Alaska,

Division No. 1,—ss.

I hereby certify that I received the within sum-

mons on the 29th day of April, 1907, and that I

served the same a>t Juneau, Alaska, on the 29th day

of April, 1907, upon the within named W. J. Suther-

land, by delivering to the said W. J. Sutherland a

copy thereof together with a copy of the complaint

in said action, prepared and certified by G. C. Israel,

attorney for the plaintiff, to the within named W. J.

Sutherland personally. I further certify that I

served the within summons on the within named

Alaska Perseverance Mining Company by delivering

a copy thereof together with a copy of the complaint

in said action prepared and certified by G. C. Israel,

attorney for the plaintiff", to John R. Mitchell, agent
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for the said Alaska Perseverance Mining Company

personally ; the said John R. Mitchell being the per-

son designated by the said Alaska Perseverance Min-

ing Company, upon whom service of process may be

made in all causes of action arising against in said

Division and District, and he having filed his written

consent to act as such agent as provided by law.

Dated at Juneau, Alaska, April 29th, 1907.

Marshal's Fees: 2 services, $6.00.

Fees paid by G. C. Israel, attorney for the plain-

tiff.

JAMES M. SHOUP,
U. S. Marshal.

By H. L. Faulkner,

Office Deputy.

[Endorsed] : Original. No. 615-A. In the Dis-

trict Court for the District of Alaska, Division No.

1. Charles H. Pearce, Plaintiff, vs. W. J. Suther-

land and the Alaska Perseverance Mining Co., a

Corporation, Defendants. Summons. Filed Apr.

29, 1907. C. C. Page, Clerk. By E. W. Pettit, Asst.



W. J, Sutherland et ah 43

In the District Court for the District of Alaska, Di-

vision No, 1, at Juneau,

No. 615-A.

CHARLES H. PBARCE,
Plaintiff,

vs.

W. J. SUTHERLAND and the ALASKA PERSE-
VERANCE MINING CO. (a Corporation),

Defendants.

Demurrer of W. J. Sutherland to Plaintiff's Third

or Last Amended Complaint.

Comes now W. J. Sutherland, one of the defend-

ants in the above-entitled action, and demurs to the

third or last amended complaint of plaintiff herein

and for groimds of such demurrer said defendant,

for himself, alleges as follows

:

I.

That it appears upon the face of said third or last

amended complaint served herein that there is a

misjoinder of causes of action attempted to be stated

therein in this, that said plaintiff by said third or

last amended complaint seeks to join in an action

against the defendant W. J. Sutherland for the dis-

solution of an alleged copartnership between plaintiff

and said W. J. Sutherland, and for an accounting

therein with an alleged cause of action against a for-

eign corporation to take its property from its posses-
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sion and control, marshal its assets and distribute the

same by the decree of this court.

II.

That it appears upon the face of said third or last

amended complaint, that this court has no jurisdic-

tion of the subject matter of this action, so far as the

defendant W. J. Sutherland is concerned, in this, that

the subject matter upon which said suit is based is a

contract made and to be performed within the State

of New York by nonresidents, both plaintiff and de-

fendant, of this district.

III.

That there is a misjoinder of parties defendant in

this, that the Alaska Perseverance Mining Company

is improperly joined as a party defendant with the

defendant W. J. Sutherland.

IV.

That several causes of action have been improperly

united and the same not separately stated or set forth

in the said third or last amended bill of complaint

herein.

V.

That said third or last amended complaint does

not state facts sufficient to constitute a cause of

action against this defendant, or entitle the plaintijff

to the relief demanded therein, or any relief whatso-

ever, and particularly in this:

(a) Because the alleged contract of partnership

set out in said last amended complaint is too vague,

uncertain and indefinite as to its terms, subject mat-

ter, duration and purposes to be construed or en-

forced and is in fact meaningless.
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(b) The said contract, if it has any meaning at

all, is a contract that by its terms provides for a di-

vision of net profits to be earned by the parties in

disposing of mining properties, and it is not shown

that any profits have been earned or that there is

anything to divide.

(c) Said third or last amended complaint seeks

to recover an interest in certain mines, mining rights

and property, and shows upon its face that such

mines, mining rights and property belong to the

Alaska Perseverance Mining Company, and that

neither the plaintiff nor this defendant has any inter-

est therein.

(d) Said third or last amended complaint shows

upon its face that this defendant has expended large

sums of money upon the properties mentioned in

said complaint and in paying for the same and in

carrying out the enterprise referred to in the contract

sued upon and that plaintiff has never contributed

anything towards the same, and plaintiff nowhere

offers to do equity by contributing his part of such

money, but merely asks the court to seize and sell

the fruits of this defendant's efforts and disburse-

ments upon the hypothesis that the same can be made

to realize sufficient to repay such expenses and leave

a profit to be divided with the plaintiff, but fails to

offer any relief to this defendant if plaintiff's hopes

of a profitable sale are not realized.

(e) Said third or last amended complaint shows

upon its face that the plaintiff is guilty of laches in

the assertion of his rights or pretended rights there-
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under, and that the claim is stale, and of such a nature

that a court of equity will not, in view of the facts

alleged and stated therein, grant the plaintiff the

relief demanded or any relief whatever.

(f ) Said third or last amended complaint shows

plaintiff's claim is inequitable and wholly without

adequate consideration, or any consideration, unjust

and unconscionable.

VI.

That it appears upon the face of said third or last

amended complaint and from the facts alleged

therein that the said plaintiff has not commenced his

action within the time limited by law or by the stat-

utes of the District of Alaska as prescribed in Car-

ter's Annotated Code of the Laws of Alaska.

Wherefore, the said defendant W. J. Sutherland

prays to be hence dismissed without day, together

with his costs laid out, paid and expended in that

behalf.

MALONY & COBB,
JNO. E. WINN,
FEANK M. STONE,
E. F. LAFFOON,

Attorneys for Defendant W. J. Sutherland.

[Endorsed]: Original. 615-A. In the District

Court for the District of Alaska, Division No. 1, at

Juneau. Charles H. Pearce, Plaintiff, vs. W. J. Suth-

erland et al.. Defendants. Demurrer of Defendant

Sutherland to Third or Last Amended Complaint.

Filed Jun. 25, 1907. C. C. Page, Clerk. Jno. E.

Winn, Newark L. Burton, Attorneys for .

Office : Juneau, Alaska.
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Due service of a copy of the within demurrer is

admitted this 25 day of June, 1907.

J. A. HELLENTHAL,
C. C. ISRAEL,

Attorney for Plff.

In the District Court for the District of Alaska, Di-

vision No. 1, at Juneau,

No. 615-A.

CHARLES H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND and the ALASKi^ PERSE-
VERANCE MINING CO. (a Corporation),

Defendants.

Demurrer of Alaska Perseverance Mining Company,

a Corporation, to Plaintiflf^s Third Amended

Complaint.

Comes now the Alaska Perseverance Mining Co.,

a corporation, one of the defendants in the above-

entitled action, and demurs to the third or last

amended complaint of plaintiff herein and for

grounds of such demurrer said defendant, for itself,

alleges as follows:

I.

That it appears upon the face of said third or last

amended complaint served herein that there is a

misjoinder of causes of action attempted to be stated

therein in this, that said plaintiff by said third or

last amended complaint seeks to join an action

against the defendant, W. J. Sutherland, for the dis-
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solution of an alleged copartnership between plain-

tiff and said W. J. Sutherland and for an accounting

therein with an alleged cause of action against a

foreign corporation to take its property from its

possession and control, marshal its assets and dis-

tribute the same by the decree of this Court.

II.

That it appears upon the face of said third or last

amended complaint herein that this Court has no jur-

isdiction of the said defendant, the Alaska Persever-

ance Mining Co., so far as the subject matter of this

suit is concerned, in this, that it appears upon the

face of said third or last amended complaint that the

said defendant, the Alaska Perseverance Mining Co.,

is a corporation duly organized and existing under

and by virtue of the laws of the State of New York

;

while the acts of the said corporation sought to be

attacked by said third or last amended complaint

herein, and from which acts relief is sought in this

action, which acts are alleged to be illegal and void,

and therefore if the said corporation defendant is

subject to the courts of any jurisdiction for the rem-

edy thereof, it v^ould be of its home state, to wit, the

State of New York, that is to say, that this Court has

no jurisdiction, as aforesaid, in this, that said third

or last amended complaint seeks to divest the defend-

ant, the Alaska Perseverance Mining Co., of its en-

tire property, empound its stock and wind up its bus-

iness on the ground that this defendant is not a bona-

fide corporation, but was organized as a subterfuge

for the carrying on of a business of an alleged co-
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partnership and is alleged to hold its property in trust

for such alleged copartnership, while the complaint

shows that said defendant was and is organized under

the laws of the State of New York, and the courts of

said State, and not this Court, have jurisdiction to

inquire into and pass upon the matters alleged as the

subject matter of this suit.

III.

That it appears upon the face of said third or last

amended complaint that there is a misjoinder of

parties defendant in this, that the defendant, the

Alaska Perseverance Mining Company, is improp-

erly joined as a codefendant herein with W. J. Suth-

erland.

IV.

Said third or last amended complaint does not

state facts sufficient to constitute a cause of action

against this defendant. And without waiving any

other ground hereunder, this defendant specifies

particularly the following specifications of demur-

rer:

1. Said third or last amended complaint shows

that plaintiff's claim is stale and plaintiff has been

guilty of laches in the commencement and prosecu-

tion of his pretended cause of action.

2. Said third or last amended complaint shows

that plaintiff is estopped to assert any of the matters

or things in said complaint alleged against this de-

fendant, for the reason that the matters and things

complained of in said third or last amended bill of

complaint are shown to have transpired while the
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plaintiff himself was a director and superintendent

of this defendant corporation, and all said matters

so complained of were had with his knowledge, con-

sent and active procurement.

3. Said third or last amended complaint shows

that the plaintiff has no equity whatever in any of the

property of this defendant, he not having contrib-

uted anything towards the capital stock of this de-

fendant nor paid anything on the purchase price of

the properties now owned by defendant and which

plaintiff is seeking to have adjudged the partnership

property of himself and the defendant Sutherland.

4. Said third or last amended complaint shows

chat the contract and transactions upon which plain-

tiff claims relief were fraudulent and void, against

public policy, and not such a contract and transaction

as a court of equity will lend its aid towards enforc-

ing, for the reason that plaintiff, as agent of one

Joseph T. Gilbert for the sale of the mines and

mining claims now owned by this defendant, alleges

that he became a secret purchaser thereof, without

the knowledge of his principal, and for the purpose

of speculating in such property at the expense of his

principal.

5. There are no facts alleged showing any equities

whatever in the bill, or that the plaintiff has any

right to any relief in the premises.

6. Said third or last amended bill shows that

plaintiff's claim is without consideration, unjust, in-

equitable, and unconscionable.

7. Said third or last amended complaint shows

upon its face that plaintiff's alleged rights in the
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premises are based upon a contract alleged to be a

contract of partnership between himself and the de-

fendant, W. J. Sutherland, which said contract upon

its face is too vague, uncertain and indefinite in its

terms, or as to its subject matter, duration and pur-

poses to be construed or enforced, and is in fact

meaningless ; that by its terms, if it has any meaning

at all, it is a contract that provides for a division of

net profits to be earned by the plaintiff and defend-

ant Sutherland in disposing of mining properties, but

does not allege that any profits have been earned by

the plaintiff and the defendant Sutherland under

said contract or that there is anything to divide.

8. That said third or last amended complaint in

so far as it seeks to divest this defendant of the title

to certain mining claims alleged to have been located

for it and in its name by the plaintiff, shows upon its

face that such locations were made by the defendant

itself by and through the plaintiff as its servant and

superintendent and while he was receiving a monthly

salary from this defendant for such services.

V.

That it appears upon the face of said third or last

amended complaint and from the facts alleged

therein that said plaintiff has not commenced his

action within the time limited by law or by the stat-

utes of the District of Alaska as prescribed in Car-

ter's Annotated Code of the laws of Alaska.

Wherefore, the said defendant, the Alaska Perse-

verance Mining Co., prays to be hence dismissed
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without day, together with its costs laid out, paid

and expended in that behalf.

MALONY & COBB,
JNO. R. WINN,
PRANK M. STONE,
R. P. LAFFOON,

Attorneys for Defendant, the Alaska Perseverance

Mining Co.

Due service of a copy of the within demurrer is

admitted this 25 day of June, 1907.

J. A. HELLENTHAL,
and a. C. ISRAEL,

Attorneys for Plff.

[Endorsed] : Original. No. 615-A. In the Dis-

trict Court for the District of Alaska, Division No.

1, at Juneau. Charles H. Pearce, Plaintiff, vs.

Alaska Perseverance Mining Co. et al.. Defendants.

Demurrer of Defendant Alaska Perseverance Min-

ing Co. to Third or Last Amended Complaint. Filed

Jun. 25, 1907. C. C. Page, Clerk. John R. Winn,

Newark L. Burton, Attorneys for .

Office : Juneau, Alaska.



W, J. Sutherland et ah 53

In the District Court for Alaska^ Division No. 1,

at Juneau.

No. 615-A.

C. H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND et al.,

Defendants.

Order Sustaining Demurrer of W. J. Sutherland to

Third Amended Complaint, etc.

This cause came on to be heard on the 25th day

of June, 1907, upon the demurrer of the defendant,

W. J. Sutherland, to the third amended complaint

of the plaintiff, and was submitted to the Court with-

out argument, the identical questions raised having

heretofore been fully argued by counsel, and passed

upon by the Court on the demurrer to the plaintiff's

second amended complaint ; and the Court being now
fully advised in the premises is of the opinion that

the law is for the defendant.

It is, therefore, considered by the Court, and it is

so ordered, that said demurrer be, and the same is

hereby in all things sustained ; to which ruling of the

Court the plaintiff then and there, by his counsel, ex-

cepted, and said exception is allowed. And there-

upon the plaintiff, by his counsel, in open court stated

that he elected not to amend, but stood upon said
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third amended complaint. It is therefore further or-

dered that a final decree dismissing said cause be

entered herein as to said defendant, W. J. Suther-

land, to all of which plaintiff excepts, and his excep-

tion is allowed.

JAMES WICKERSHAM,
Judge.

O. K. form.—ISRAEL.

[Endorsed] : Original. No. 615-A. In the Dis-

trict Court for Alaska, Division No. 1, at Juneau.

C. H. Pearee, Plaintiff, vs. W. J. Sutherland et al.,

Defendant. Order Sustaining Demurrer of W. J.

Sutherland. Filed Jun. 26, 1907. C. C. Page, Clerk.

By E. E. Robertson, Asst. Malony & Cobb, Attor-

neys for Defendants. Office : Juneau, Alaska.

In the District Court for Alaska, Division No, 1,

at Juneau,

No. 615-A.

C. H. PEARCE,

vs.

W. J. SUTHERLAND et al.,

Plaintiff,

Defendants.

Order Sustaining Demurrer of The Alaska Perse-

verance Mining Company to Third Amended

Complaint, etc.

This cause came on to be heard on the 25th day of

June, 1907, upon the demurrer of the defendant, the

Alaska Perseverance Mining Co., to the third
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amended complaint of the plaintiff, and was sub-

mitted to the Court without argument, the identical

questions raised having heretofore been fully argued

by counsel, and passed upon by the Court on the de-

murrer to the plaintiff's second amended complaint;

and the Court being now fully advised in the prem-

ises is of the opinion that the law is for the defendant.

It is therefore considered by the Court, and it is so

ordered that said demurrer be, and the same is hereby

in all things sustained ; to which ruling of the Court

the plaintiff then and there by his counsel excepted,

and said exception is allowed. And thereupon the

plaintiff, by his counsel, in open court stated that he

elected not to amend, but stood upon said third

amended complaint. It is therefore further ordered

that a final decree dismissing said cause be entered

herein as to said defendant, the Alaska Perseverance

Mining Co., to all of which plaintiff excepts, and his

exception is allowed.

JAMES WICKERSHAM,
Judge.

O. K. form—G. C. ISRAEL.

[Endorsed] : Original. No. 615-A. In the Dis-

trict Court for Alaska, Division No. 1, at Juneau.

C. H. Pearce, Plaintiff, vs. W. J. Sutherland et al.,

Defendants. Order Sustaining Demurrer of the

Alaska Perseverance Mining Co. Filed Jun. 26,

1907. C. C. Page, Clerk. By R. E. Robertson, Asst.

Malony & Cobb, Attorney for Defendants. Office:

Juneau, Alaska.



56 Charles H. Pearce vs.

In the District Court for Alaska^ Division No. 1,

at Juneau.

No. 615-A.

C. H. PEARCE,

vs.

W. J. SUTHERLAND et al.,

Plaintiff,

Defendants.

Final Decree of Dismissal.

This cause came on regularly for hearing on the

25th day of June, 1907, and thereupon came the plain-

tiff, by his attorneys, G. C. Israel and J. A. Hellen-

thal; came also the defendants, by their attorneys,

Messrs. R. F. Lafoon, Winn & Burton, and Malony

& Cobb ; and the Court having sustained the separate

demurrers of the defendants, W. J. Sutherland and

the Alaska Perseverance to the third amended com-

plaint of the plaintiff, and the plaintiff, by his coun-

sel, having in open court announced that he did not

desire to amend further, but elected to stand upon

said third amended complaint,

It is therefore considered by the Court and so or-

dered, adjudged and decreed that this cause be, and

the same is hereby dismissed, and that the defendants,

W. J. Sutherland and the Alaska Perseverance Min-

ing Co., do have and recover of and from the plain-

tiff, C. H. Pearce, their costs and disbursements in

this behalf incurred. For which let execution issue.
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To all of which the plaintiff, by his counsel, duly

excepted, and said exception is allowed.

JAMES WICKERSHAM,
Judge.

[Endorsed] : Original. No. 615-A. In the Dis-

trict Court for Alaska, Division No. 1, at Juneau.

C. H. Pearce, Plaintiff, vs. W. J. Sutherland et al.,

Defendants. Pinal Decree of Dismissal. Piled

Jun. 26, 1907. C. C. Page, Clerk. By R. E. Robert-

son, Asst. Malony & Cobb, Attorneys for Defend-

ants. Office : Juneau, Alaska.

In the District Court for the District of Alaska, Di-

vision No, 1, at Juneau,

CHARLES H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND and the ALASKA PERSE-
VERANCE MINING COMPANY (a Cor-

poration),

Defendants.

Bill of Exceptions.

Be it remembered that this cause came on regu-

larly on the 25th day of June further to be heard in

the settling of the pleadings and framing of the issues

herein, and the plaintiff, by permission of Court,

having filed his third amended complaint herein, on

said day came the defendants above named and filed

their motions to strike from said third amended com-

plaint as follows

:
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In the District Court for the District of Alaska, Di-

vision No. 1, at Juneau,
.

No. 615-A.

CHARLES H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND and the ALASKA PERSE-
VERANCE MINING COMPANY (a Cor-

poration),

Defendants.

Motion on Behalf of W. J. Sutherland to Strike Out

Certain Portions of Third Amended Complaint

(in Bill of Exceptions).

Comes now the above-named defendant, W. J.

Sutherland, and as one of the defendants in the

above-entitled action, moves the above-entitled Court

to strike out from the third or last amended com-

plaint in the above-entitled action the following por-

tions thereof

:

All of paragraphs or subdivisions XX, XXI,
XXII, XXIII, and XXIV of said complaint, and

each and every of said paragraphs.

Said motion is made to strike all of said para-

graphs from said complaint and each separately ; and

said motion is made upon the pleadings, papers and

proceedings had and on file in this action and upon

the ground that the matter sought to be so stricken

from said third or last amended complaint and each
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and every part thereof is irrelevant and redundant

matter, and heretofore passed upon by this Court.

MALONY & COBB,
JNO. R. WINN,
F. M. STONE,
R. F. LAFFOON,

Attorneys for Defendant W. J. Sutherland.

[Endorsed] : 615-A. In the District Court, Dis-

trict of Alaska, Division No. 1. Chas. H. Pearce, vs.

W. J. Sutherland et al. Motion of W. J. Sutherland

to Strike. Filed Jun. 21, 1907. C. C. Page, Clerk.

By R. E. Robertson, Asst. Dep.

Received copy of the within motion this 21 day of

June, A. D. 1907.

J. A. HELLENTHAL and

G. C. ISRAEL,
Attorneys for Plaintiff.
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In the District Court for the District of Alaska, Di-

vision No. 1, at Juneau,

Na 615-A.

CHARLES H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND and the ALASKA PERSE-
VERANCE MINING COMPANY (a Cor-

poration),

Defendants.

Motion on Behalf of Alaska Perseverance Mining

Company to Strike Out Certain Portions of

Third Amended Complaint (in Bill of Excep-

tions).

Conies now the above-named defendant, the Alaska

Perseverance Mining Company, and as one of the

defendants in the above-entitled action moves the

above-entitled Court to strike out from the third

or last amended complaint in the above-entitled ac-

tion the following portions thereof

:

All of paragraphs or subdivisions XX, XXI,
XXII, XXIII and XXIV of said complaint and

each and every of said paragraphs.

Said motion is made to strike all of said para-

graphs from said complaint, and each separately,

and said motion is made upon the papers and pro-

ceedings had and on file in this action, and upon the

ground that the matter sought to be so stricken from
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said third or last amended complaint and each and

every part thereof is irrelevant and redundant mat-

ter, and heretofore passed upon by the Court.

MALONY & COBB,
JOHN R. WINN,
P. M. STONE,
R. F. LAFFOON,

Attorneys for Defendant the Alaska Perseverance

Mining Company.

[Endorsed] : 615-A. In the District Court, Dis-

trict of Alaska, Division No. 1. Chas. H. Pearce, vs.

W. J. Sutherland et al. Motion of Alaska Perse-

verance Mining Co. to Strike. Filed June 21, 1907.

C. C. Page, Clerk. By R. E. Robertson, Asst. Dep-

uty.

Received copy of within motion this 21st day of

June, 1907.

J. A. HELLENTHAL and

G. C. ISRAEL,
Attorneys for Plaintiff.

And be it remembered that on the 25th day of June.,

1907, the said motions to strike from said third

amended complaint coming on regularly to be heard,

and having been by the respective counsel for the

plaintiff and defendants duly argued to the Court,

the Court did grant the same in part and then order

in that behalf as follows

:
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In the District Court for Alaska, Division No. 1,

at Juneau.

No. 615-A.

C. H. PEARCE,

vs.

W. J. SUTHERLAND et al.,

Plaintiff,

Defendants.

Order Striking Out Certain Portions of Third

Amended Complaint (in Bill of Exceptions).

This cause came on to be heard on the 25th day of

June, 1907, upon the motions of the defendants to

strike out paragraphs XX, XXI, XXII, XXIII and

XXIV from the third amended complaint of plain-

tiffs herein, and was submitted to the Court without

argument, the identical questions having heretofore

been presented, argued, and passed upon by the Court

on the defendants' motion to strike the same mat-

ter from the original complaint; and the Court be-

ing fully advised in the premises is of the opinion that

the law is for the defendants.

It is therefore considered by the Court and it is

so ordered that said paragraphs of the said third

amended complaint numbered XX, XXI, XXII,

XXIII, and XXIV be, and the same are hereby

stricken from said third amended complaint; to

which ruling of the Court the plaintiff excepted, and

said exception is allowed.
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And the plaintiff, by his counsel, thereupon elected

not to amend said complaint further.

JAMES WICKERSHAM,
Judge.

[Endorsed]: Original. No. 615-A. In the Dis-

trict Court of Alaska, Division ISTo. 1. C. H.

Pearce, Plaintiff, vs. W. J. Sutherland et al., De-

fendants. Order Sustaining Defendants' Motion to

Strike out a Part of the Third Amended Complaint.

Piled Jun. 26, 1907. C. C. Page, Clerk. By R. E.

Robertson, Asst. Malony & Cobb, Attorneys for De-

fendants. OiSce : Juneau, Alaska.

And be it further remembered that on said 25th

day of June, 1907, the Court having so granted to the

plaintiff an exception to its ruling and order sustain-

ing said motions to strike, came the defendants and

filed in said action their demurrers to the said third

amended complaint in words and figures as follows:

In the District Court for the District of Alaska, Di-

vision No. 1, at Juneau,

No. 615-A.

CHARLES H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND and the ALASKA PERSE-
VERANCE MINING CO. (a Corporation),

Defendants.



64 Charles H. Pearce vs.

Demurrer of Alaska Perseverance Mining Company,

a Corporation, to Plaintiff^s Third Amended

Complaint (in Bill of Exceptions).

Comes now the Alaska Perseverance Mining Co., a

corporation, one of the defendants in the above-enti-

tled action, and demurs to the third or last amended

complaint of plaintiff herein and for grounds of such

demurrer said defendant, for itself, alleges as fol-

lows :

I.

That it appears upon the face of said third or last

amended complaint served herein that there is a mis-

joinder of causes of action attempted to be stated

therein in this, that said plaintiff by said third or

last amended complaint seeks to join an action

against the defendant, W. J. Sutherland, for the dis-

solution of an alleged copartnership between plaintiff

and said W. J. Sutherland and for an accounting

therein with an alleged cause of action against a for-

eign corporation to take its property from its posses-

sion and control, marshal its assets and distribute the

same by the decree of this Court.

II.

That it appears upon the face of said third or last

amended complaint herein that this Court has no jur-

isdiction of the said defendant the Alaska Persever-

ance Mining Co., so far as the subject matter of this

suit is concerned, in this, that it appears upon the

face of said third or last amended complaint that

the said defendant, Alaska Perseverance Mining Co.,
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is a corporation duly organized and existing under
and by virtue of the laws of the State of New York

;

while the acts of the said corporation sought to be

attacked by said third or last amended complaint

herein, and from which act relief is sought in this

action, which acts are alleged to be illegal and void,

and therefore if the said corporation defendant is

subject to the courts of any jurisdiction for the rem-

edy thereof it would be of its home state, to wit : The

State of New York, that is to say, that this Court

has no jurisdiction as aforesaid, in this that said

third or last amended complaint seeks to divest the

defendant the Alaska Perseverance Mining Co., of its

entire property, empound its stock and wind up its

business on the ground that this defendant is not a

bona-fide corporation but was organized as a subter-

fuge for the carrying on of a business of an alleged

copartnership, and is alleged to hold its property in

trust for such alleged copartnership, while the com-

plaint shows that said defendant was and is organ-

ized under the laws of the State of New York, and the

courts of said State, and not this court, have jurisdic-

tion to inquire into and pass upon the matters alleged

as the subject matter of this suit.

III.

That it appears upon the face of said third or last

amended complaint that there is a misjoinder of par-

ties defendant in this that the defendant, the Alaska

Perseverance Mining Company, is improperly joined

as a codefendant herein with W. J. Sutherland.

IV.

Said third or last amended complaint does not state
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facts sufficient to constitute a cause of action against

this defendant. And without waiving any other

ground hereunder, this defendant specifies particu-

larly the following specifications of demurrer

:

1. Said third or last amended complaint shows

that plaintiff's claim is stale and plaintiff has been

guilty of laches in the commencement and prosecu-

tion of his pretended cause of action.

2. Said third or last amended complaint shows

that plaintiff is estopped to assert any of the matters

or things in said complaint alleged against this de-

fendant, for the reason that the matters and things

complained of in said third or last amended bill of

complaint are shown to have transpired while the

plaintiff himself was a director and superintendent

of this defendant corporation, and all said matters so

complained of were had with his knowledge, consent

and active procurement.

3. Said third or last amended complaint shows

that the plaintiff has no equity whatever in any of the

property of this defendant, he not having contributed

anything towards the capital stock of this defendant

nor paid anything on the purchase price of the prop-

erties now owned by defendant and which plaintiff is

seeking to have adjudged the partnership property

o^ himself and the defendant Sutherland.

4. Said third or last amended complaint shows

that the contract and transaction upon which plain-

tiff claims relief were fraudulent and void, against

public policy, and not such a contract and transaction

as a court of equity will lend its aid towards enforc-

ing, for the reason that plaintiff, as agent of one
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Joseph ' T. Gilbert for the sale of the mines and

mining claims now owned by this defendant, alleges

that he became a secret purchaser thereof, without

the knowledge of his principal, and for the purpose

of speculating in such property at the expense of his

principal.

5. There are no facts alleged showing any equi-

ties whatever in the bill or that the plaintiff has any

right to any relief in the premises.

6. Said third or last amended bill shows that

plaintiff's claim is without consideration, unjust, in-

equitable, and unconscionable.

7. Said third or last amended complaint shows

upon its face that plaintiff's alleged rights in the

premises are based upon a contract alleged to be a

contract of partnership between himself and the de-

fendant W. J. Sutherland which said contract upon

its face is too vague, uncertain and indefinite in its

terms, or as to its subject matter, duration and pur-

poses to be construed or enforced and is in fact

meaningless ; that by its terms if it has any meaning

at all, it is a contract that provides for a division of

net profits to be earned by the plaintiff and defend-

ant Sutherland in disposing of mining properties,

but does not allege that any profits have been earned

by the plaintiff and the defendant Sutherland under

said contract, or that there is anything to divide.

8. That said third or last amended complaint in

so far as it seeks to divest this defendant of the title

to certain mining claims alleged to have been located

for it and in its name by the plaintiff, shows upon its
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face that such locations were made by the defendant

itself by and through the plaintiff as its servant and

superintendent and while he was receiving a monthly

salary from this defendant for such services.

V.

That it appears upon the face of said third or last

amended complaint and from the facts, alleged

therein that said plaintiff has not commenced his

action within the time limited by law or by the stat-

utes of the District of Alaska as prescribed in Car-

ter's Annotated Code of the laws of Alaska.

Wherefore, the said defendant, the Alaska Perse-

verance Mining Co., prays to be hence dismissed

without day, together with its costs laid out, paid

and expended in that behalf.

MALONY & COBB,
JNO. E. WINN,
FRANK M. STONE,
R. F. LAFFOON,

Attorneys for Defendant, the Alaska Perseverance

Mining Co.

[Endorsed] : Original. No. 615-A. In the Dis-

trict Court for the District of Alaska, Division No.

1, at Juneau. Chas. H. Pearce, Plaintiff, vs. Alaska

Perseverance Mining Co. et al.. Defendants. De-

murrer of Defendant Alaska Perseverance Mining

Co., to Third or Last Amended Complaint. Filed

Jun. 25, 1907. C. C. Page, Clerk. John R. Winn,

Newark L. Burton, Attorneys for .

Office: Juneau, Alaska.
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Due service of a copy of the within demurrer is

adimitted this 25 day of June, 1907.

J. A. HELLENTHAL, and

G. C. ISRAEL,

Attorneys for Plff.

In the District Court for the District of Alaska, Di-

vision No. 1, at Juneau,

No. 615-A.

CHAELES H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND and the ALASKA PERSE-
VERANCE MINING CO. (a Corporation),

Defendants.

Demurrer of W. J. Sutherland to Plaintiff's Third or

Last Amended Complaint (in Bill of Excep-

tions).

Conies now W. J. Sutherland, one of the defend-

ants in the above-entitled action, and demurs to the

third or last amended complaint of plaintiff herein

and for grounds of such demurrer said defendant, for

himself, alleges as follows

:

I.

That it appears upon the face of said third or last

amended complaint served herein that there is a mis-

joinder of causes of action attempted to be stated

therein in this, that said plaintiff by said third or last

amended complaint seeks to join an action against

the defendant W. J. Sutherland for the dissolution

of an alleged copartnership between plaintiff and

said W. J. Sutherland and for an accounting therein
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with an alleged cause of action against a foreign cor-

poration to take its property from its possession and

control, marshal its assets and distribute the same

by the decree of this Court.

II.

That it appears upon the face of said third or last

amended complaint, that this Court has no juris-

diction of the subject matter of this action, as far

as the defendant, W. J. Sutherland, is concerned

in this, that the subject matter upon which said suit

is based is a contract made and to be performed with-

in the State of New York by nonresidents, both plain-

tiff and defendant, of this District.

III.

That there is a misjoinder of parties defendant in

this, that the Alaska Perseverance Mining Company

is improperly joined as a party defendant with the

defendant, W. J. Sutherland.

IV.

That several causes of action have been improperly

united and the same not separately stated or set forth

in the said third or last amended complaint herein.

V.

That said third or last amended complaint does not

state facts sufficient to constitute a cause of action

against this defendant, or entitle the plaintiff to the

relief demanded therein, or any relief whatsoever,

and particularly in this

:

(a) Because the alleged contract of partnership

set out in said last amended complaint is too vague,

uncertain and indefinite as to its terms, subject mat-
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ter, duration, and purposes, to be construed or en-

forced and is in fact meaningless.

(b) The said contract, if it has any meaning at

all, is a contract that by its terms provides for a

division of net profits to be earned by the parties in

disposing of mining properties, and it is not shown

that any profits have been earned or that there is

anything to divide.

(c) Said third or last amended complaint seeks

to recover an interest in certain mines, mining rights

and property, and shows upon its face that such

mines, mining rights and property belong to the

Alaska Perseverance Mining Company, and that

neither the plaintiff nor this defendant has any in-

terest therein.

(d) Said third or last amended complaint shows

upon its face that this defendant has expended large

sums of money upon the properties mentioned in said

complaint and in paying for the same and in carry-

ing out the enterprise referred to in the contract sued

upon, and that plaintiff has never contributed any-

thing towards the same, and plaintiff nowhere offers

to do equity by contributing his part of such money,

but merely asks the Court to seize and sell the fruits

of this defendant's efforts and disbursements upon

the hypothesis that the same can be made to realize

sufficient to repay such expenses and leave a profit

to be divided with the plaintiff, but fails to offer

any relief to this defendant if plaintiff's hopes of a

profitable sale are not realized.

(e) Said third or last amended complaint shows

upon its face that the plaintiff is guilty of laches
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in the assertion of his rights or pretended rights

thereunder, and that the claim is stale, and of such

a nature that a court of equity will not, in view of

the facts alleged and stated therein, grant the plain-

tiff the relief demanded or any relief whatever.

(f ) Said third or last amended complaint shows

plaintiff's claim is inequitable and wholly without

adequate consideration, or any consideration, unjust

and unconscionable.

VI.

That it appears upon the face of said third or last

amended complaint and from the facts alleged there-

in that the said plaintiff has not commenced his ac-

tion within the time limited by law or by the statutes

of the District of Alaska as prescribed in Carter's

Annotated Code of the Laws of Alaska.

Wherefore, the said defendant, W. J. Sutherland,

prays to be hence dismissed without day, together

with his costs laid out, paid and expended in that

behalf.

MALONY & COBB,
JNO. E. WINN,
FRANK M. STONE,
E. F. LAFFOON,

Attorneys for Defendant, W. J. Sutherland.

[Endorsed] : Original. 615-A. In the District

Court for the District of Alaska, Division No. 1, at

Juneau. Charles H. Pearce, Plaintiff, vs. W. J.

Sutherland et al.. Defendants. Demurrer of De-

fendant, Sutherland, to Third or Last Amended Com-

plaint. Filed Jun. 25 1907. C. C. Page, Clerk.
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Jho. R. Winn, Newark L. Burton, Attorneys for

. Office: Juneau, Alaska.

Due service of a copy of the within demurrer is

admitted this 25 day of June, 1907.

J. A. HELLBNTHAL,
C. C. ISRAEL,

Attorney for Plff.

Be it further remembered that on the said 25th

day of June, 1907, the said demurrers came on regu-

larly to be heard before the Court, and the same hav-

ing been presented by counsel and the Court hav-

ing heard argument of counsel in that behalf, did

sustain the said demurrers and each of them, and

did on the 26th da}^ of June, 1907, make its ruling

and order in that behalf as follows:

In the District Court for Alaska, Division No. 1,

at Juneau,

No. 615-A.

C. H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND et al.,

Defendants.

Order Sustaining Demurrer of the Alaska Persever-

ance Mining Co. to Third Amended Complaint,

etc. (in Bill of Exceptions).

This cause came on to be heard on the 25th day

of June, 1907, upon the demurrer of the defendant,

the Alaska Perseverance Mining Co., to the third

amended complaint of the plaintiff, and was sub-
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mitted to the Court without argument, the identical

questions raised having heretofore been fully ar-

gued by counsel, and passed upon by the Court on

the demurrer to the plaintiff's second amended com-

plaint; and the Court being now fully advised in the

premises, is of the opinion that the law is for the

defendant.

It is therefore considered by the Court, and it is

so ordered, that said demurrer be and the same is

hereby in all things sustained; to which ruling of

the Court the plaintiff then and there by his counsel,

excepted and said exception is allowed. And there-

upon the plaintiff, by his counsel, in open court

stated that he elected not to aonend but stood upon

?aid third amended complaint.

It is therefore further ordered that a final decree

dismissing said cause be entered herein as to said

defendant, the Alaska Perseverance Mining Co., to

all of which plaintiff excepts and his exception is

allowed.

JAMES WICKERSHAM,
Judge.

[Endorsed]: Original. No. 615-A. In the Dis-

trict Court for Alaska, Division No. 1, at Juneau.

Ch. H. Pearce vs. W. J. Sutherland et al., Defend-

ants. Order Sustaining Demurrer of Alaska Perse-

verance Mining Company. Filed Jun. 26, 1907. C.

C. Page, Clerk. By R. E. Robertson, Asst. Dep.

Malony & Cobb, Attorneys for Defendant. Office:

Juneau, Alaska.
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In the District Court for Alaska, Division No, 1, at

Juneau.

No. 615-A.

C. H. PEABCB,
Plaintiff,

vs.

W. J. SUTHERLAND et al.,

Defendants.

Order Sustaining Demurrer of W. J. Sutherland to

Third Amended Complaint (in Bill of Excep-

tions) .

This cause came on to be heard on the 25th day

of June, 1907, upon the demurrer of the defendant,

W. J. Sutherland, to the third amended complaint

of the plaintiff, and was submitted to the Court with-

out argument, the identical questions raised hav-

ing heretofore been fully argued by counsel, and

passed upon by the Court on the demurrer to the

plaintiff's second amended complaint; and the Court

being now fully advised in the premises, is of the

opinion that the law is for the defendant.

It is therefore considered by the Court, and it is

so ordered, that said demurrer be and the same is

hereby in all things sustained; to which ruling of

the Court the plaintiff then and there, by his coun-

sel, excepted and said exception is allowed. And
thereupon the plaintiff, by his counsel, in open court

stated that he elected not to amend but stood upon

said third amended complaint.
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It is therefore further ordered that a final decree

dismissing said cause be entered herein as to said

defendant, W. J. Sutherland, to all of which plain-

tiff excepts and his exception is allowed.

JAMBg WICKERSHAM,
Judge.

[Endorsed] : Original. No. 615-A. In the District

Court for Alaska, Division No. 1, at Juneau. C.

H. Pearce, Plaintiffs, vs. W. J. Sutherland et al..

Defendant. Order Sustaining Demurrer of W. J.

Sutherland. Filed Jun. 26, 1907. C. C. Page, Clerk.

By R. E. Robertson, Asst. Deputy. Malony & Cobb,

Attorneys for Defendant. Office: Juneau, Alaska.

And be it further remembered that the Court hav-

ing so sustained said demurrers and allowed the

plaintiff an exception as to his rulings and order

in that behalf, and having entered its decree of dis-

miss as to each of said defendants, did on said 26th

day of June, 1907, grant to the plaintiff an extention

of time to prepare and present his bill of exceptions

herein in words and figures as follows to wit:
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In the District Court, District of Alaska, Division

No, 1, at Juneau,

No. 615-A.

CHARLES H. PEARCE,
Plaintife,

vs.

W. J. SUTHERLAND and the ALASKA PERSE-
VERANCE MINING COMPANY (a Cor-

poration),
Defendants.

Order Extending Time to Prepare, etc., Bill of Ex-

ceptions (in Bill of Exceptions).

And now at this time the Court having signed the

final decree and judgment herein, and the plaintiff

moving in that behalf and so requesting, it is or-

dered that plaintiff be granted until the 1st day of

September, 1907, wherein to prepare and lodge and

file his bill of exceptions herein, for the purpose of

appeal from the said judgment and decree to the

United States Circuit Court of Appeals for the Ninth

District.

Done in open court this 26th day of June, A. D.

1907.

JAMES WICKERSHAM,
Judge.

[Endorsed] : No. 615-A. In the District Court,

District of Alaska, Division No. 1, at Juneau. C.

H. Pearce, Plaintiff, vs. W. J. Sutherland et al..

Defendants. Order Extending Time for Filing Bill

of Exceptions. Filed Jun. 26, 1907. C. C. Page,
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Clerk. By R. E. Robertson, Asst. Deputy. J. A.

Hellenthal and G. C. Israel, Attorneys for Plaintiff.

And be it further remembered that thereafter and

on the 21ist day of August, A. D. 1907, and within

the tiine heretofore allowed by the Court within

which to file bill of exceptions herein, and during

the term at which said cause was tried, the judge

of said court did make and cause to be entered in

the records of said court an order extending the

time for the filing of the bill of exceptions herein to

and until the 7th day of September, 1907, in words

and figures as follows, to wit:

Order Extending Time in all Matters Set for Au-

gust 20th and September 1st (in Bill of Excep-

tions).

SIGNAL CORPS U. S. ARMY.
TELEGRAM.

Received at

7 SI—Dr—V.
Ch. 60 0. B.

Valdez, Alaska, Aug. 21, 22, '07.

C. C. Page, Clerk Dist. Court,

Juneau, Alaska.

Ordered that time in all matters set for August

twenty and Sept. first be extended to Sept. seventh.

Leave here today for Juneau via Seattle. Notify

Israel can meet me in Seattle. Wont leave Seattle

till after Sept. first. Notify own and other lawyers.

Record this order.

9:30 A. M.
JAMES WICKERSHAM,

Dist. Judge.
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[Endorsed]: Eiled Aug. 22, 1907. C. C. Page,

Clerk. By R. E. Robertson, Asst. Deputy.

In the District Court for the District of Alaska, Divi-

sion, No. 1.

CHARLES H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND et al..

Defendants.

Clerk ^s Certificate to Papers in Bill of Exceptions.

I, C. C. Page, Clerk of the District Court for the

District of Alaska, Division No. 1, do hereby certify

that the hereto attached copies of the following

papers in the above-entitled cause to wit, motion

on behalf of W. J. Sutherland to strike, filed June

21, 1907; motion on behalf of Alaska Perseverance

Mining Co. to strike, filed June 21, 1907 ; order sus-

taining defendant's motion to strike out a part of the

third amended complaint, filed June 26, 1907 ; demur-

rer of Alaska Perseverance Mining Co., a corpora-

tion, to plaintiff's third amended complaint, filed

June 25, 1907 ; demurrer of W. J. Sutherland to plain-

tiff 's third or last amended complaint, filed June 25,

1907 ; order sustaining demurrer of Alaska Persever-

ance Mining Co., filed June 26, 1907 ; order sustaining

demurrer of W. J. Sutherland, filed June 26, 1907;

order extending time for filing bill of exceptions, filed

June 26, 1907; telegram extending time filed

Aug. 22, 1907 ; are true and correct copies of the said

papers and orders above referred to and on file and of

record in my office as clerk.
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Witness my hand and the seal of this Court the

7th day of September, 1907.

[Seal] C. C, PAGE,
Clerk.

Order Settling and Allowing Bill of Exceptions, etc.

The above and foregoing bill of exceptions was

presented to me on the 7th day of September, 1907,

within the time allowed by the order and rules of

this Court; and the same have been examined by

counsel for defendant respondents and the Court:

Now, therefore, I, James "Wickersham, the Judge

before whom said cause was tried and said proceed-

ings occurred, do hereby settle and allow the ^aine

as a full, true and correct bill of exceptions herein,

and do order the same to be filed and made a part

of the record herein; and I do further certify that

said bill of exceptions contain a full true and cor-

rect transcript of all of the proceedings, orders and

rulings had in said cause from the filing of the third

and last amended complaint to the decree and judg-

ment of dismissal therein.

Done in open court at Juneau, Alaska, this 7th

day of September, 1907, in presence of counsel for

each party herein and within the time allowed by

the orders, rules and practice of this Court.

JAMES WICKERSHAM,
Judge of the District Court for Alaska Presiding in

Division No. 1, at Juneau.

Due service of a copy of the within is admitted

this 5th day of Sept. 1907.

JNO. R. WINN,

One of the Attorneys for Defendant.
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[Endorsed]: Original. No. 615-A. In the Dis-

trict Court for the District of Alaska, Division No.

1. Charles H. Pearce, Plaintiff, vs. W. J. Suther-

land et al., Defendants. Bill of Exceptions. Filed

Sep. 6, 1907. C. C. Page, Clerk. By A. W. Fox,

Deputy. Gr. C. Israel, J. A. Hellenthal, Attorney for

Deft. Office: Juneau, Alaska.

In the District Court of the District of Alaska, Divi-

sion No. 1, at Juneau.

No. 615-A.

CHARLES H. PEAECE,
Plaintiff,

vs.

W. J. SUTHERLAND and the ALASKA PEESE-
VEEANCE MINING COMPANY (a Cor-

poration),

Defendants.

Assignment of Errors.

Conies now the above-named plaintiff and appel-

lant and together with the petition for an appeal

herein, files this his assignment of errors, and says

that the decree in said cause is erroneous and against

the just rights of said plaintiff, and that in the rec-

ord proceeding in the above-entitled matter, there

is manifest error in this, to wit:

First: That the Court erred in making and en-

tering a certain order herein which was so made

and entered on the 26th day of June, 1907, and

which order struck from the plaintiff's third
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amended complaint certain portions thereof and

therein as specified in a certain motion to strike from

said complaint filed by the above-named defendant,

W. J. Sutherland, for the reason that aU of the

matters so struck from said complaint, to wit, para-

graph XX, XXI, XXII, and XXHI and XXIV
thereof, were pertinent and material matters of alle-

gation to a complete statement of plaintiff's cause

of action against the said defendant, W. J. Suther-

land in said 'third amended complaint and the strik-

ing thereof was contrary to law. From this error

in so making and entering said order and so strik-

ing said portions of said complaint the plaintiff

prays that said order of said lower court be reversed

and set aside.

Second: That the Court erred in making and en-

tering a certain order herein which was made and

entered on the 26th day of June, 1907, and which

order struck from the plaintiff's third amended com-

plaint certain portions thereof and therein as spe-

cified in a certain motion to strike from said com-

plaint filed by the above-named defendant, the

Alaska Perseverance Mining Company, a corpora-

tion, for the reason that all the matters so struck

from said complaint, to wit. Paragraph XX, XXI,

XXII and XXIII and XXIV thereof, were perti-

nent and material matters of allegation to a com-

plete statement of plaintiff's cause of action against

the said defendant, the Alaska Perseverance Mining

Company, a corporation, in said third amended

complaint and the striking thereof was contrary to
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law. From this error in so making and entering

said order and so striking said portions of said com-

plaint the plaintiff prays that said order of said

lower court be reversed and set aside.

Third : The Court erred in sustaining the demur-

rer interposed by the defendant and appellee to the

plaintiff's and appellant's third amended complaint

filed in said above-entitled cause, and in holding and

deciding that there was a misjoinder of causes of

action in said complaint or that it had no jurisdic-

tion of the isubject matter of said suit, or that there

was a misjoinder of defendants in said complaint in

said action, or that several causes of action were

improperly united in said bill, or that the facts stated

in said complaint were not sufficient to constitute a

cause of action or that it appeared upon the face of

said complaint that the cause of^action therein stated

was barred by the statute of limitations or was not

commenced within the time limited by law.

Fourth: The Court erred in sustaining the de-

murrer interposed by the defendant and appellee

the Alaska Perseverance Mining Company to the

plaintiff's and appellant's third amended complaint

in said above-entitled cause and in holding and de-

ciding that there was a misjoinder of causes of ac-

tion in said complaint, or that the Court had no ju-

risdiction of the subject matter of the action stated

in said complaint, or that there was a misjoinder

of parties defendant in said complaint, or that said

complaint did not .state facts sufficient to constitute

a cause of action against said defendant, or that the
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said complaint showed on the face thereof laches

by the plaintiff to preclude his maintaining his said

action against said defendant.

Fifth : The Court erred in making and entering and

adjudging and decreeing the dismissal of plaintiff's

said suit against both of the said defendants and in

dismissing the same, and in entering judgment and

decree dismissing said suit and awarding judgment

for costs against the plaintiff.

And as to each and all of said errors plaintiff prays

that the same may be reversed and set aside and the

said defendants adjudged to each answer as to said

complaint.

G. C. ISRAEL,
J. A. HELLENTHAL,

Attorneys for Plaintiff.

[Endorsed] : Original. No. 615-A. In the Dis-

trict Court for the District of Alaska, Division No.

1. Charles H. Pearce, Plaintiff, vs. W. J. Suther-

land et al.. Defendant. Assignment of Errors.

Filed Dec. 14, 1907. C. C. Page, Clerk. By A. W.
Fox, Deputy. G. C. Israel and J. A. Hellenthal, At-

torneys for Plaintiff. Office : Juneau, Alaska.
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In the District Court of the District of Alaska, Divi-

sion No, 1, at Juneau,

No. 615-A.

CHARLES H. PEARCE,
Plaintiff,

vs.

AV. J. SUTHERLAND and the ALASKA PERSE-
VERANCE MINING COMPANY (a Cor-

poration),

Defendants.

Petition for, and Order Allowing Appeal.

The above-named plaintiff, Charles H. Pearce, con-

sidering himself aggrieved by a certain order, de-

cree and judgment of dismissal made and entered in

the District Court of the District of Alaska, Divi-

sion No. 1, at Juneau, by the Judge thereof, on the

26th day of June, 1907, dismissing plaintiff's suit

against the defendants above named, W. J. Suther-

land and the Alaska Perseverance Mining Company,

a corporation, and the making of a certain order sus-

taining a demurrer of the said W. J. Sutherland,

defendant above named to the third amended com-

plaint in said action, and the making of an order sus-

taining the demurrer of the Alaska Perseverance

Mining Company, a corporation, defendant, above

named, in said suit to the third amended complaint

of the plaintiff therein, and in striking from the

third amended complaint certain portions thereof by

order made on the 26th day of June, 1907, on the mo-

tion of the said W. J. Sutherland and striking from

said complaint certain portions thereof by order
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made on the 26th day of June, 1907, on the motion of

the said Alaska Perseverance Mining Company, a

corporation, defendant above named, and from do-

ing the several things specified and enumerated prior

to the entering of said final order, judgment and de-

cree, does hereby appeal from said orders and said

final order, judgment and decree so made and en-

tered on said 26th day of June, 1907, in this cause of

Charles H. Pearce vs. W. J. Sutherland and the

Alaska Perseverance Mining Company, a corpora-

tion, defendants, for the reasons specified in the as-

signment of errors which is filed herewith which

said appeal is taken to the United States Court of

Appeals for the Ninth Circuit, and the said plaintiff,

Charles H. Pearce, prays that his appeal may be al-

lowed, and that a transcript of the record and pro-

ceedings and papers in this cause upon which said

order was made, duly authenticated, be sent to the

United States Court of Appeals for the Ninth Cir-

cuit in the City and County of San Francisco, State

of California within said circuit.

G. C. ISRAEL,
J. A. HELLENTHAL,

Solicitors, Counsels and Attorneys for Plaintiff and

Appellant.

Order.

Now on this 16th day of December, 1907, in open

court, it is ordered that the appeal above asked for

be allowed as prayed.
ROYAL A. GUNNISON,

Judge of the District Court of the District of Alaska,

Division No. 1, at Juneau.
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[Endorsed] : Original. No. 615-A. In the Dis-

trict Court for the District of Alaska, Division No. 1.

Charles H. Pearce, Plaintiff, vs. W. J. Sutherland et

al., Defendants. Petition for and Notice of Appeal.

Piled Dec. 14, 1907. C. C. Page, Clerk. By A. W.
Pox, Deputy. G. C. Israel and J. A. Hellenthal, At-

torneys for Plaintiff. Office : Juneau, Alaska.

In the District Court of the District of Alaska^ Divi-

sion No. 1, at Juneau,

No. 615-A.

CHARLES H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND and the ALASKA PERSE-
VERANCE MINING COMPANY (a Cor-

poration),

Defendants.

Bond on Appeal.

Know all men by these presents, that we, Charles

H. Pearce, as principal, and P. H. Fox and M. B.

Archer, as sureties, are held and firmly bound unto

W. J. Sutherland and unto the Alaska Perseverance

Mining Company, a corporation, and each of them in

the just and full sum of five hundred ($500.00) dol-

lars, the payment of which just and truly to be made,

we bind ourselves and each of us and each of our

heirs, executors and administrators jointly and sev-

erally by these presents.
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Sealed with our seals and dated this 14th day of

December, 1907.

Whereas the above-named Charles H. Pearce has

prosecuted an^ appeal to the United States Circuit

Court of Appeals for the Ninth Circuit to reverse

certain orders, and the final order, judgment and de-

cree rendered and entered in the above-entitled suit

by the Judge of the United States District Court in

the District of Alaska, Division No. 1, at Juneau,

adjudging and decreeing a dismissal of the the plain-

tiff's suit herein, made and entered in the above-en-

titled court and cause on the 26th day of June, 1907.

Now, therefore, the conditions of this obligation is

such that if the above-named Charles H. Pearce shall

proecute said appeal to effect and answer all dam-

ages and costs if he shall fail to make said appeal

good, then this obligation shall be void; otherwise

the same shall be in full force and effect.

CHARLES H. PEARCE. [Seal]

P. H. FOX. [Seal]

M. B. ARCHER. [Seal]

Attest

:

ROBT. E. COUGHLIN.
P. N. VEDDER.

Sealed, delivered, signed and acknowledged be-

fore me this 14 day of December, 1907.

[Notarial Seal] JOHN HENSON,
Notary Public in and for the District of Alaska.

United States of America,

District of Alaska,—ss.

P. H. Pox and M. B. Archer, whose names are sub-

scribed to the foregoing bond on appeal as sureties
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thereon, being first duly sworn, each for himself and

not one for the other says, that he is a resident free-

holder and householder of the District of Alaska and

in all matters qualified as bail within said District,

and that he is worth the amount specified in the above

bond and to which he obligates himself therein, over

and above all of his just debts and liabilities exclusive

of property exempt from execution.

P. H. FOX.
M. B. AECHER.

Subscribed and sworn to before me this 14 day of

December, 1907.

[Notarial Seal] JOHN HENSON,
Notary Public in and for the District of Alaska.

The above bond and the sureties thereon are here-

by accepted and approved.

Done in open court this 16th day of December,

1907.

ROYAL A. GUNNISON,
Judge of the District Court of the District of Alaska,

Division No. 1, at Juneau.

[Endorsed] : Original. No. 615-A. In the Dis-

trict Court for the District of Alaska, Division No. 1.

Charles H. Pearce, Plaintiff, vs. W. J. Sutherland et

al.. Defendants. Bond on Appeal. Filed Dec. 16,

1907. C. C. Page, Clerk. By R. E. Robertson, Asst.

G. C. Israel and J. A. Hellenthal, Attorneys for

Plaintiff. Office : Juneau, Alaska.
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In the District Court of the District of Alaska, Divi-

sion No. 1, at Juneau.

No. 615-A.

CHARLES H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND and the ALASKA PERSE-
VERANCE MINING COMPANY (a Cor-

poration),

Defendants.

Order Allowing Appeal, etc.

Now on this 16th day of December, 1907, in open

court, upon a petition of Charles H. Pearce, plaintiff

above named in the above-entitled action, it is ordered

that the appeal of the said Charles H. Pearce, plain-

tiff, from a certain final order, judgment and de-

cree made and entered in this above-entitled court

on the 26th day of June, 1907, and as well certain or-

ders preceding said final order, judgment and de-

cree as set forth in said plaintiff's assignment of er-

rors herein, to the United States Court of Appeals

for the Ninth Circuit, be and the same is hereby al-

lowed as prayed for.

It is further ordered that the transcript of the rec-

ord, and proceedings and papers in this cause, upon

which said orders and said final order, judgment and

decree was based, duly authenticated be sent to the

United States Circuit Court of Appeals for the Ninth

Circuit in the city and county of San Francisco, in

the State of California within said Circuit in the
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manner and time as by law and the rules of said Cir-

cuit Court of Appeals provided.

It is further ordered that the bond on appeal in the

sum of five hundred ($500.00) dollars tendered by ap-

pellant be and the same is hereby approved.

Done in open court this 16th day of December,

A. D. 1907.

ROYAL A. GUNNISOISr,

Judge of the District Court of the District of Alaska,

Division No. 1, at Juneau.

[Endorsed] : Original. No. 615-A. In the Dis-

trict Court for the District of Alaska, Division No. 1.

Charles H. Pearce, Plaintiff, vs. W. J. Sutherland et

al.. Defendants. Order Allowing Appeal. Piled

Dec. 16, 1907. C. C. Page, Clerk. By E. E. Robert-

son, Asst. G. C. Israel and J. A. Hellenthal, At-

torneys for Plaintiff. Office : Juneau, Alaska.

Marshars Return on Citation on Appeal.

United States of America,

District of Alaska,—^ss.

I, James M. Shoup, United States Marshal for the

District of Alaska Division No. 1, do hereby certify

that the foregoing Citation on Appeal came into

my hands for service on the 16th day of December,

1907, and that I duly served said citation on the de-

fendants herein and above named and to whom said

citation is directed as follows, to wit

:

That I served the said citation upon the said de-

fendant The Alaska Perseverance Mining Company,

a corporation by, at Juneau in the District of Aaska
in Division No. 1, on the said 16th day of December,
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1907, delivering a copy thereof personally to John R.

Mitchell the then and there duly and regularly ap-

pointed agent of thie said Alaska Perseverance Min-

ing Company within and for the District of Alaska

and designated by said Alaska Perseverance Mining

Company, which is a foreign corporation doing busi-

ness in Alaska, in manner as provided by law, as the

agent and person upon whom service of process

should be made against said company, which said

copy of said citation was duly and regularly certi-

fied by the clerk of the District Court of the District

of Alaska, Division No. at Juneau, under the seal

of said Court to be a true and correct copy of such

original citation.

That I was unable to find the said defendant W. J.

Sutherland named in said citation in the District of

Alaska, and upon diligent inquiry learned that the

said defendant W. J. Sutherland is a nonresident of

the District of Alaska, and not now within the said

District, and thereupon I served the said citation

upon the said W. J. Sutherland by, on the said 16th

day of December, 1907, at Juneau, in the said Dis-

trict of Alaska and Division No. 1 thereof, delivering

personally to J. H. Cobb of the law firm of Maloney

and Cobb, attorneys of record for the said defendant

W. J. Sutherland in the above-entitled cause and in

the said court and cause above-entitled, wherein said

citation was issued, a true and correct copy of said

citation duly certified by the Clerk of the District

Court of the District of Alaska, Division No. 1, at

Juneau, and in the seal of said Court, to be a true

and correct copy of said citation.
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And I further served said citation by delivering to

and lodging with the clerk of said court aforesaid

the original citation, this 16th day of December, 1907.

Witness my hand this 16th day of December, 1907.

JAMES M. SHOUP,
United States Marshal for the District of Alaska,

Division No. 1.

By W. H. McNair,

Chief Office Deputy.

Marshal's fees, 2 services, $6.00; paid by G. C
Israel, for plaintiffs.

In the District Court of the District of Alaska, Divi-

sion No. 1, at Juneau.

No. 615-A.

CHARLES H. PEAECE,
Plaintiff,

vs.

W. J. SUTHERLAND and the ALASKA PERSE-
VERANCE MINING COMPANY (a Cor-

poration)
,

Defendants.

Citation on Appeal (Original).

The President of the United States of America, to

W. J. Sutherland and to the Alaska Persever-

ance Mining Company, a Corporation, Defend-

ants, and Respondents, Greeting

:

You are hereby cited and admonished to be and

appear before the United States Court of Appeals

for the Ninth Circuit, to be holden in the City and
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County of San Francisco, in the State of California

within thirty days after this date pursuant to an ap-

peal filed in the Clerk's Office of the District Court

of the District of Alaska, Division No. 1, at Juneau,

in the above-entitled cause, and wherein Charles H.

Pearce is plaintiff and W. J. Sutherland and the

Alaska Perseverance Mining Company, a corpora-

tion, are defendants, to show cause, if any there be,

why the decree, order and judgment dismissing said

cause, and as well all orders therein prior to said

final order, judgment and decree mentioned in said

appeal, should not be corrected and speedy justice

should not be done to the parties in that behalf.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the United States, this 16th

day of December, in the year of our Lord one thou-

sand nine hundered and seven.

ROYAL A. GUNNISON,
Judge of the District Court of the District of Alaska,

Division No. 1, at Juneau.

[Seal] Attest: C. C. PAGE,
Clerk of the District of Alaska, Division No. 1, at

Juneau.

By A. W. Fox,

Deputy.

[Endorsed] : Original. No. 615-A. In the Dis-

trict Court for the District of Alaska, Division No. 1.

Charles H. Pearce, Plaintiff, vs. W. J. Sutherland et

al, Defendants. Citation. Filed Dec. 16, 1907. C.

C. Page, Clerk. By A. W. Fox, Deputy. G. C.

Israel and J. A. Hellenthal, Attorneys for Plaintiff.

Office: Juneau, Alaska. Marshal's Docket #1783.
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Clerk's Certificate to Transcript of Record.

United States of America,

District of Alaska,—ss.

I, C. C. Page, Clerk of tlie District Court for the

District of Alaska, Division Number One, hereby

certify that the foregoing and hereto annexed 78

pages of typewritten matter, numbered from 1 to 78,

inclusive, constitute a full, true and correct copy of

the record, and the whole thereof, as per the praecipe

of the appellant on file herein and made a part here-

of, in cause No. 615-A, wherein Charles H. Pearce is

appellant, and W. J. Sutherland and the Alaska Per-

severance Mining Company, a corporation, are ap-

pellees, as the same appears of record and on file in

my office ; and that the said record is by virtue of the

order of appeal entered herein and the citation is-

sued in this cause, and the return thereof in accord-

ance therewith.

I do further certify that this transcript was pre-

pared by me in my oifice, and the cost of preparation,

examination and certificate, amounting to thirty-six

dollars and five cents ($36.05) has been paid to me by

counsel for appellant.

In witness whereof I have hereunto set my hand

and the seal of the above-entitled court this 7th day

of January, 1908.

[Seal] C. C. PAGE,

Clerk of the District Court for the District of

Alaska.
By A. W. Fox,

Deputy.
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[Endorsed]: No. 1549. United States Circuit

Court of Appeals for the Ninth Circuit. Charles H.

Pearce, Appellant, vs. W. J. Sutherland and The
Alaska Perseverance Mining Company (a Corpora-

tion), Appellees. Transcript of Record. Upon Ap-

peal from the United States District Court for the

District of Alaska, Division, No. 1.

Piled January 17, 1908.

P. D. MONCKTON,
Clerk.

United States Circuit Court of Appeals for the Ninth

Circuit,

(UNDOCKETED.)
PEARCE

vs.

SUTHERLAND et al.

Order Extending Time to File Record and Docket

Cause in Circuit Court of Appeals.

Good cause therefor appearing, it is ordered that

the time within which the record in the above-entitled

cause may be filed and the cause docketed in this

court, be, and hereby is extended to and including

January twentieth, 1908.

WM. M. MORROW,
United States Circuit Judge.

Dated San Prancisco, January 15th, 1908.

[Endorsed] : No. 1549. United States Circuit

Court of Appeals, for the Ninth Circuit. Order Ex-

tending Time to Docket Cause, etc. Piled Jan. 16,

1908. P. D. Monckton, Clerk. Re-filed Jan. 17,

1908. P. D. Monckton, Clerk.
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In the District Court for the District of Alaska, Divi-

sion No. 1, at Juneau.

No. 615-A.

C. H. PBARCE
vs.

W. J. SUTHERLAND and ALASKA PERSE-
VERANCE MINING CO.

Supplemental Praecipe for Copy of Opinion or Opin-

ions.

To the Clerk of the District Court for the District of

Alaska, Division No. One.

Kindly prepare a copy of the opinion or opinions

in the above-entitled cause and transmit the same to

the Clerk of the Circuit Court of Appeals for the

Ninth Circuit, as part of the appeal in this cause.

J. A. HELLENTHAL,
Attorney for Plaintiff.

[Endorsed] : No. 615-A. In the District Court for

the District of Alaska, Division No. 1. C. H. Pearce,

Plaintiff, vs. W. G. Sutherland et al., Defendant.

Supplemental Praecipe. Filed Jan. 11, 1908. C. C.

Page, Clerk. By R. E. Robertson, Asst. J. A. Hel-

lenthal, Attorney for Plaintiff. Office: Juneau,

Alaska.
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In the District Court for the Territory of Alaska,

First Division,

No. 615-A.

CHARLES H. PEARCE,

vs.

W. J. SUTHERLAND et al.,

Plaintiff,

Defendants.

Opinion of District Court.

Motion to quash service of summons made on de-

fendant Sutherland in this case. The motion is

based upon the fact that he is a non-resident ; that his

place of residence is in New York ; that he voluntarily

came into Alaska as a witness in the trial of a case

entitled McParland v. Alaska Perseverance Co., of

which defendant corporation he was president, and in

the trial of which he was a necessary witness. He
was also subpoenaed at Ketchikan and again at Doug-

las a witness in that case.

GEORGE C. ISRAEL and J. A. HELLEN-
THAL, for Plaintiff.

F. M. STONE, WINN & BURTON, MALO-
NEY & COBB, and R. P. LAFOON, for De-

fendants.

WICKERSHAM, District Judge. A party to a

suit and a witness who voluntarily and in good faith

comes into Alaska from New York to attend trial in

the District Court, cannot while in attendance be

served mth summons in new civil litigation in this

court ; such service will be quashed on motion. Park-

er V. Hotchkiss, 1 Wall. Jr. 269; No. 10,739, Fed.
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Cases ; Brooks v. Farwell, 4 Fed. 166 ; Lamed v. Grif-

fin, 12 Fed. 590; Wilson v. Wilson, 22 Fed. 802;

Small V. Montgomery, 23 Fed. 707 ; Kauffman v. Ken-

nedy, 25 Fed. 785; Kline v. Lant, 68 Fed. 436; Hale

V. Wharton, 73 Fed. 442 ; Mitchell v. Huron Circuit

Judge, 53 Mich. 541 ; Matthews v. Tufts, 87 N. Y. 568.

JAMES WICKERSHAM,
District Judge.

Juneau, Alaska, May 7, 1907.

[Endorsed] : No. 615-A. In the District Court for

the Territory of Alaska, First Division. Charles H.

Pearce, Plaintiff, vs. W. J. Sutherland et al., De-

fendants. Opinion. Filed May 13, 1907. C. C.

Page, Clerk. By A. W. Fox, Deputy.

In the District Court for the District of Alaska, Divi-

sion No. 1, at Juneau,

No. 615-A.

CHARLES H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND et al.,

Defendants.

Clerk's Certificate to Supplemental Praecipe and

Opinion of District Court, etc.

United States of America,

District of Alaska,—ss.

I, C. C. Page, Clerk of the District Court for the

District of Alaska, Division No. 1, at Juneau, here-

by certify that the foregoing and hereto annexed six

(6) folios of typewritten matter constitute a true,

full and correct copy of the supplemental praecipe,
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as filed by the plaintiff and appellant, and the opin-

ion made and filed in the said cause No. 615-A, where-

in Charles H. Pearce is plaintiff and appellant, and

W. J. Sutherland et al. are defendants and appellees.

And I do further certify that said papers have been

prepared in accordance with appellant's said supple-

mental praecipe.

I do further certify that said papers were pre-

pared by me in my office, and that the cost of pre-

paration, examination, and certification, amounting

to one dollar and fifty-five cents ($1.55) has been paid

to me by counsel for appellant.

In witness whereof I have hereunto set my hand

and the seal of the above court this 14th day of Jan-

uary, 1908.

[Seal] C. C. PAGE,
Clerk.

[Endorsed] : No. 1549. United States Circuit

Court of Appeals for the Ninth Circuit. Certified

Copy of Supplemental Praecipe and of Opinion of

District Court. Filed Jan. 22, 1908. P. D. Monck-

ton, Clerk.
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United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

CHARLES H. PEARCE, Appellant

vs.

W. J. SUTHERLAND
and

THE ALASKA PERSEVERANCE
MINING CO., a Corporation,

Appellees

STATEMENT OF ( ASE

This is a suit in cquit}^ arising out of a mining partnership,

for dissolution and accounting and for the appointment of a

receiver of the property of tlie partnership in the hands of a

naked trustee, pending the suit, by reason of the existence of

the trust and the derehction of the trustee in the performance

thereof.

The suit was commenced on the 29th day of April, 1907, by

the filing of the bill of complaint and the issuance of sunnnons

(Record, p. -iO), and thereafter, in the settling of the pleadings

the bill was twice amended until finally the motions and denuu'rers

of both the defendants to the third amended complaint and the

rulings of the lower court thereon formed the basis of this appeal.



The complaint alleges a co-partnership existing between ap-

pellant Charles H. Pcarce and tlie defendant W. J. Sutherland

with the property of said co-partnership wholly within the juris-

dicticn of the lower court, but that for convenience in the manip-

ulation of title the management, control, and possession thereof

was placed in a corporation organized by appellant and said

Sutherland for the purpose of becoming a mere holding trustee

for the co-partnership, said corporation being organized in a

foreign jurisdiction but qualified under the laws of Alaska in

that regard to do business and hold property within that terri-

ritory.

The bill seeks a declaration of the trust, a dissolution of the

co-partnership, the appointment of a receiver pending the disso-

lution and marshalling of the property in such receiver's hands

under allegations of danger of loss and dissipation in case such

receivership is not had.

For the purpose of negativing an otherwise apparent laches

on the part of the appellant in commencing his suit, the facts

set forth in paragraphs XX to XXIV Inclusive, Were alleged by

him.

A further statement of the bill would be a reiteration of all

of its allegations and virtually to reproduce it.

At the inception of this litigation the defendant Sutherland

successfully quashed service of summons in Alaska upon lilm in

the suit, the opinion of the lower court in that regard having

inadvertently crept into this record at page 98 thereof ; but

tliat defendant subsequently voluntarily submitted himself to tlie

jurisdiction by his general appearance, motions, and denuirrers,

and this fact is adverted to only in order to explain the presence

of this opinion in this record. U})()n neltlier motions nor de-

nuu'rers did tlie lower court file any opinion.
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The defendants each MIed a motion to strike from tlie tliird

amended bill })aragraplis XX to XXIA' inclusive upon allega-

tion that such matters were irrelevant and redundant, and each

of their said motions was granted. Thereafter the defandants

demurred separately to said bill after the elimination of such

})araiyraphs, and each, as a ground of demurrer, set up that the

hill showed laches on the part of the appellant in the commence-

ment of his suit. The lower court, in ruling upon the demurrers,

apparently sustained them on that ground as well as others. So

we have a record presenting first, allegations of matters intended

to negative the charge of laches stricken from the bill on motion,

and the bill then falling under denuirrer because of the absence

of such allegations.

Another unfortunate predicament for this appellant is the

fact that the denuirrer of each of the defendants contains some

twelve distinct grounds of demurrer covering every phase of

jurisdiction of subject-matter, jurisdiction of the person, suffi-

ciency of allegations of fact, multifariousness, laches, and statute

of limitations, that could be urged upon demurrer (Record, pp.

4*3 and 47), and the order of the lower court that each of the

demurrers "be and the same is in all things sustained." This

sweeping order, being made without opinion on the part of the

lower court, leaves the appellant in his opening brief a choice

of offering notliing to this court as an opening argument save

an assignment of errors and the tender of his bill and th.en

awaiting an attack upon the bill by appellees for the purpose of

discovering wherein it is contended the bill is deficient, or, tak-

ing up and discussing each assigned ground of denuu-rer no

matter how manifest it ma}' appear to counsel for appellant that

each assigned reason for demurrer is without merit. We have

chosen the latter liorn of the dilenmia out of respect for this
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court, and at the same time offer this condition as our apology

for taking up the time of this court in discussing matters tliat

we feel this court will consider a waste of time in reverting to.

We believe thflt upon the reading of this bill, it will require

but little if any argument or citation of authorities to convince

this court (1) that the lower court had jurisdiction of the parties

and of the subject-matter of the suit ; (2) that there is no multi-

fariousness in the bill either as to parties or causes of action,

and no 'iiisjoinder ; (S) that the bill states a complete cause of

action for accounting and dissolution of the co-partnership under

the facts alleged; (4) that the bill as an entity, with the para-

graphs which were stricken, negatives any laches on the part of

the appellant in bringing his suit ; ( 5 ) that the statute of limi-

tations had in no wise run, and (6) that the allegations thereof

being true, all the relief prayed for nuist inevitably follow.

SPi:( IFK ATIONS OF ERROR.

1. The lower court erred in striking from the bill of com-

plaint paragraphs XX, XXI, XXII, XXIII and XXIV, for

the reason that all of the matters so stricken were pertinent and

material matters of allegation to a complete statement of plain-

tiff's cause of action and right of action against both the de-

fendant W. J. Sutherland and the defendant Alaska Persever-

ance ^Mining Company.

^. The lower court erred in sustaining the respective denuir-

rers of the defendants and in that behalf holding and deciding,

(1) that there is a misjoinder of causes of action in plaintiff's

1)111 of coin})lalnt ; (^) that said court had no jurisdiction of the

subject-matter of said suit; (8) tliat there is a misjoindei* of



parties defendant In said bill of* complaint; (4<) that several

causes of action are improperly united in said bill of complaint

;

(5) that the facts alleged in said bill of complaint are not suffi-

cient to constitute a cause of action against either of said de-

fendants; (6) that it a})pears on the face of said bill of com-

plaint that the cause of action therein stated was barred by the

statute of limitations and said suit was not connnenced within

the time limited by law, and (7) that the said complaint shows

on its face that the plaintiff has been guilty of laches In the

bringing of said suit as against the defendants.

3. The trial court erred in makino; and enterino; its decree

dismissing said suit as against both of said defendants, and in

entering its judgment and decree of dismissal and awarding

judgment for costs against the plaintiff.

ARGUMENT, POINTS AND AUTHORITIES.

Specification of Error No. 1

:

The trial court erred in striking Paragraphs XX, XXI, XXII, XXIII and XXIV of the

Bill of Complaint (Assignments of Error First and Second, Record, pp. 81-83 inclu-

sive.)

These paragraphs of the bill (Record, p)). ^4 to ^31 Inclusive),

set out the details of a certain contract of settlement of the mat-

ters in controversy between the plaintiff and the defendants. All

these matters occurred innnediately upon the discovery by plain-

tiff of the conspiracy alleged as existing between defendant

Sutherland and trustee defendant Alaska Perseverance Mining

Company, and continued to the time of bringing this suit. In

the contract of proposed settlement, it was provided tiiat all
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suits or actions should be abated as between plaintiff and defend-

ants, until the defendants had performed under the proposed

settlement. This suit was commenced immediately upon the

breach of the terms of proposed settlement by defendants.

The bill clearly shows that the effort to settle these differences

was made by the plaintiff diligently and in perfect good faith,

and that the defendants, pursuant to the conspiracy alleged as

existing between them, used it is a subterfuge to gain time and

accomplish the very scheme set out in other parts of the bill.

Then why should a court of equity strike such matters as

irrelevant and redundant, and then, with laches as one of the

grounds for dismissing the cause, sustain a demurrer on the

Q-round of the absence in the bill of the identical matters stricken.^

It would seem that a mere reference to the record in this regard

should suffice to establish the error complained of under this

specification, and also to dispose of subdivision 7 of the second

specification.

Specification of Error No. 2:

The trial court erred in sustaining the several demurrers of

II e defendants (Assignments of error third and fourth. Record,

pp. 8f3-84< inclusive,

(1.) Because of misjoinder of causes of action and (4) because several causes of

action are improperly united in said Bill ot Complaint.

The lower court sustained the demurrer of both the defend-

ants on the first ground stated, evidently on the theory {)ertain-

ing to Federal courts that "a corporation which goes into another

state and obtains a charter tliere, remains for Federal jurisdic-

tional pur])oses a citizen of the state of its original corporation.
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It can neither sue nor he sued In the Federal courts as a citizen

of tile second state."

Louisiille etc. Uy. v. Trust Co., IT-i II. S. 573.

But the district court of Alaska is not a Federal court ; it is

a territorial court.

In re Coquitlam, 163 IT. S. 346.

Chapter 23 of the act of June 6, 1900, commonly known as

Carter's Annotated Alaska Code, and with which the defendant

Alaska Perseverance JNIining Company complied, made that cor-

poration a citizen of Alaska for all purposes. The subject-

matter of the suit, the partnership mining properties and per-

sonalty incident thereto in the possession of defendant corpora-

tion as trustee, all being within the jurisdiction where suit was

commenced, and the trustee being a citizen of that jurisdiction,

the suit could not be brought in any other jurisdiction except in

the Federal courts. The plaintiff and defendant corporation

trustee being citizens of the United States, and it being estab-

lished that defendant Sutherland is the president of that cor-

poration, surely there can be no diverse citizenship ; and even if

such were contended, there ^\•()uld be no removal because of the

diverse citizenship of one of the defendants.

Graves v. Corbin, 132 U. S. 571.

Even in transitory actions, the court ought not to decline

jurisdiction if the parties are citizens of the United States.

Confrode v. Gartner, 79 Mich. 332, 7 L. R. A. 511.

These rules are well settled principles of equity jurisprudence,

and will operate, when the ecjuity court has once gained juris-

diction by apperance or othei'wise, to the extent of adjudicating

the rights of the parties to property in the jurisdiction of the



10

fonini ;is well as In other jiii Isdlctioiis.

Morris v. Hassler, 22 Fed. 401.

It is elementary In chancery, that if* the object of a suit is to

reach the entire assets, whether of an individual, a partnership,

or a corporation, which have been dispersed by fraudulent di-

versions, with the co-operation of various other persons, all the

transactions forming a connected series of acts In which all of

the defendants were more or less concerned, though not jointly

in each act, it presents but one cause of action.

Brinkerhoff v. Brown, 6 Johns. C'h. 1S9.

In Graves v. Corhm, 132 U. S. 571, :Mr. Justice Blatchford

approves the doctrine of the Brinkerhoff case, and further holds

that the cause will not be removed because of the diverse citizen-

ship of one of the defendants.

Though several grounds of relief are stated, yet If they arise

out of the same series of transactions, relate to the same subject-

matter, and can be conveniently settled In one suit, the bill is

not open to the attack of multifariousness.

Rosenstei7i v. Burns et al., 41 Fed. 841.

Morris v. Hassler, supra.

In Price v. Minot, 107 Mass. 49, and Dunphy v. Traveler

Newspaper Assoc., 146 Mass. 495, both branches of the relief

sought—one charging the existence and violation of a trust, and

the other the preservation and recovery of the trust fund,

—

were founded upon one right, and were both essential to the

complete relief of plaintiff.

There is no inflexible rule as to the charge of nniltifarlousness,

and the objection will not be noticed where the bill discloses a

connnon Interest of the f)arties in the point at issue.

Shields V. Thomas, 18 How. 253.
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An averment of title will not show the bill to he nuiltifarious.

Phillips V. Allen, 5 Allen (Mush.) 85.

(2) Because said Court had no jurisdiction of the subject matter of said suit as set

out in the Bill of Complaint.

Kqiiity has practically exclusive jurisdiction of partnership

dissolution and accounting.

Beach on Kq. Jurisp., Art. 84-7 and authorities there

cited.

Parsons on Partnership (4<th ed.), Arts. 20-A, 206.

Colonial etc. Mtg, Co. v. Hutchinson etc. Mtg. Co., 4-t

Fed. 219.

See, also, I Cyc, 421, "Discovery," 427, "Trusts & Fiduciary

Relations," and authorities there cited.

Where a partner so seriously misconducts hhnself as to render

it practically impossible for his co-partners to continue to act

nith him, a court of equity will dissolve the partnership at the

instance of a co-partner.

Rosenstein v. Burns et al., 41 Fed. 841.

Groth V. Payment, 79 INIich. 290.

Singer v. Heller, 40 Wis. 544.

Werner v. Leiscn, SI Wis. 169.

A nnning partner cannot have partition and accounting with-

out a dissolution of the partnershif), and if a dissolution be de-

creed, the decree should provide for an accounting.

Xishet V. Xash et al., 52 Cal. 540.

The relation of f)artners, whether the partnership be express or
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nil plied, is one resting wholly upon nnitujil confidence. One

partner cannot acquire an adverse interest against the co-partner,

and if lie attempts so to do the relation is destroyed and a disso-

lution and accounting must result.

Bank v. Bissell et al, 4 Fed. 694.

Kimherly v. Arms, 129 U. S. 512.

Jennings et al. v. Richard, 10 Colo. 395.

Mining Co. i\ Bliley, 23 Colo. 160.

(3) Because of a misjoinder of parties defendant in said Bill of Complaint.

The provisions of the Alaska Code relative to the parties in

an equitable action, are as follows:

"Sec. 363. . . . Any person may be made a defendant

who has or claims an interest in the controversy adverse to the

plaintiff, or who is a necessary party to a complete determination

or settlement of the questions involved therein."

"Sec. 364. Of the parties to the action, those who are united

in interest must be joined as plaintiffs or defendants."

Carter's Annotated Alaska Code, Chap. 38, p. 223.

The trustee is always a necessary party to the suit.

Caldwell v. Taggart, 4 Pet. (U. S.) 190.

O'Hara v. McConnell, 93 U. S. 150.

Uplunn V. Brooks, 2 Story (U. S.) 623.

Maher v. Tozaer Hotel Co., 94 Fed. 225.

And not only so, })ut where the party charged stands in the

relation of trustee of an express trust, such party is an indispen-

sable party. The true test imder the ecjuity practice as to

parties is: (1 ) Community of interest (In this case a conspiracy
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being charged), and (2) can the issues tendered under tlie bill

be answered as an entity, so as to make a decree conclusive of the

controversy? Under this test, the defendants are both, not only

necessary, but indispensable, parties.

Parsons on Partnership (4th ed.). Art. 265.

(5) Because said Bill of Complaint does not state tacts sufficient to constitute a

cause of action against either of said defendants.

Plaintiff and defendant entered into a partnership agreement

to secure, improve, develop and plant a fruit ranch owned by

them in connnon, by which plaintiff was to advance the money

necessary for the enterprise to be repaid from the income, and

defendant agreed to superintend the work, such services to be

off-set against plaintiff's advances. Held, that the defendant

could not exclude plaintiff from a voice in the management of

the enterprise, and such exclusion against the wishes and de-

mands of the plaintiff was ground for the appointment of a

receiver.

Einstein r. Schnehleij, 89 Fed. 540.

Werner v. Leisen, 31 Wis. 169.

One of the grounds of denuirrer is that the contract of part-

nership set out in the bill is too vague, uncertain and indefinite

in its terms to be construed or enforced. It nuist certainly be

apparent that that contract, coupled with the allegations of the

bill as to the acts of the parties under it, is in every sense specific

and unambiguous. The defendants have, under the facts alleged,

reaped the benefits accruing under the partnership contract, and

they will not be heard in a court of equitv to dispute, either its

meaning or its binding force and validity.
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Even where an agreement may not be free from ambiguity on

its face, the particular interpretation of the parties placed upoii

it is entitled to great, if not controlling, weight.

Chicago V. Shelton, 9 Wall. (U. S.) 50.

Especially is this true where the acts of the parties under the

contract as alleged have been such as to give meaning to and

define such terms as otherwise might have been meaningless and

indefinite. The delinquent partner and the derelict trustee can-

not escape liability on so threadbare an excuse.

Carter's Alaska Codes, Chap. 77, Sec. 753, provides that a

receiver will be appointed "Provisionally^ before judgment, on

the application of either party, when his right to the property

which is the subject of the action, or proceeding, and which is

in possession of an adverse party, is probable, and the property

or its rents or profits are in danger of being lost or materially

injured or impaired."

The exclusion of one partner from his full share of participa-

tion in the business of the partnership is one of the prominent

grounds for the appointment of a receiver.

Wolbert v. Harris, 7 N. J. Eq. 621, 20 Am. & Eng.

Ency. Law (1st ed.), 298.

High on Receivers, Arts. 472, 483, 484, 509, 522.

Beach on Eq. Juris., Arts. 880, 881.

In a suit to compel a trustee to account, it is proper to ap-

point a receiver to take charge of the trust funds admitted to be

in possession of the trustee.

Hackenhaclx v. Haclicnhack etc. Co., 59 Eed. 14.
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(6) Because the cause of action stated in said Bill is barred by the statute of lim-

itations, and said suit was not commenced within the time limited by law.

The bill shows on its face that suit was bc^uii witliiii the time

limited b}^ law.

The limitation prescribed by Sec. B61, Chap. 38, p. ^^'3, of

Carter's Annotated Alaska Code for the commencement of equity

causes arising out of contract under seal, is the same as that pre-

scribed for the commencement of a civil action in Sec. 5 of

Chap. 2, p. 1^6 of tliat code, to-wit, ten years. The amended

bill now before this court was filed in the lower court on June

18th, 1907 (Record, p. 39).

The actual discovery by plaintiff of breach of the partnership

contract and of the trust is alleged to have occurred in June,

1905.

Specification of Error No. 3-

The trial court erred in dismissing the cause and in denying the Plaintiff the relief

prayed or any relief, and in adjudging costs against the Plaintiff. (Fifth Assignment

of Error, Record, p. 84.)

We respectfully submit that it is the theory, in all code

states, that when a suit has been conunenced it shall not be dis-

missed upon technicalities if, by amendment, the plaintiff can

ultimately show a good cause of action, and that this is tlie v\\\o

under the Alaska Code. Such being the rule, this appellant \v<\(\

the right, if he could, by proper allegation after the connneii'^- -

ment of his suit, to amend his bill in such respects as that the

same would state a comj)lete cause of action against one or both

of these defendants.

The action of the lower court in sustaininsr the denuu'rer of
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eacli of tlic defendants upon cacli and every ground assigned In

each of those demurrers, was in effect, to dismiss the appellant as

plaintiff in that court from further attempting to litigate his

cause and to deny him any right of amendment. If the bill was

susceptible of amendment that would state a cause of action

against the defendant W. J. Sutherland, then the appellant was

entitled so to amend even though it was determined there was a

misjoinder of parties as to his co-defendant or that the lower

court had no jurisdiction of his co-defendant, or that the plain-

tiff below had been guilty of laches as to that co-defendant, or

that the statute of limitations had run as to, such co-defendant.

And the changes may be rung as to each and every assigned

ground of demurrer in each of those demurrers, so that if there

yet remained one single ground of denuirrer not well taken by

either of the defendants, and the grounds of demurrer by either

of the defendants which were well taken such as could have been

avoided by amendment, then the action of the lower court was,

we submit, erroneous. And even should this court deem the com-

plaint faulty as to it allegations of fact sufficient to constitute

a cause of action, if this court further concludes that the lower

court had jurisdiction of the person and subject-matter as to

either of the defendants, then the appellant is entitled to be re-

manded with permission to amend his bill as to such matters.

We do not concede that the demurrer of either of the defend-

ants is well taken upon a single groinid. We urge that the bill as a

whole is impregnable to attack by demurrer on behalf of either of

the defendants; but we contend and urge that, without tliis coiu't

can say with the lower court, that the grounds of demurrer urged

by each of tlie defendants, and each and every of those grounds,

was well taken by eacli of the defendants, we are entitled to a re-

versal of this judgment of dismissal and a remittitur to the lower
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court requiring It to set aside tlie jiulo'inent and permit tlie is-

sues to be further made, and that this is the most that can be

hoped for by the appellees at the hands of this court, unless

they can convince this court that every ground of demurrer they

urged in the lower court as to each of them, was well taken.

Believing this bill to be complete as to both of these defendants,

we urge that the lower court should be directed to compel each of

the defendants to answer to its merits, and that the lower court

should further be directed to grant a receiver as prayed, for the

conserving of the property of the co-partnership pending a final

determination of the issues tendered.

Respectfully submitted,

G. C. ISRAEL.

Solicitor and Counsel for Appellant.

LORENZO S. B. SAWYER,

L. R. GILLETTE,

Of Counsel.
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We are not satisfied with appellant's statement in

his opening brief, but prefer to present our argument

first and advert to his brief in closing.

The bill of complaint in this case in some respects

is a very disingenuous one, while in others very ingenu-

ous; disingenuous in that it fails to state certain facts



with that degree of fullness and accuracy which a court

of chancery has a right to expect in a case of this char-

acter and magnitude, and in that it fails to give infor-

mation which in the very nature of things the plaintiff

and pleader must possess, and which obviously might

have been given had the pleader been disposed to make

a frank disclosure of all the material facts and circum-

stances touching the transactions out of which the con-

troversy arises on which the plaintiff's right to equitable

relief depends. The pleader ingenuously avoids stating

a great many facts in their proper light, pleads conclu-

sions of facts as well as of law, is argumentative, abusive

and vituperous.

The first six paragraphs of the bill of complaint are

devoted, in brief, to setting out the fact that one Joseph

T. Gilbert in 1901 was the owner of a certain group of

mines in Silver Bow Basin, near Juneau, Alaska, and

that he proposed to plaintiff that if he would find a pur

chaser for the mining property for the sum of $200,000,

he would pay a fee largely in excess of the usual com-

mission allowed on such sales. Plaintiff was satisfied

that by development he could prove that the property

was worth a million dollars. Plaintiff at that time was

an expert miner and consulting engineer, and was ac-

quainted with the opening up and development and dem-

onstrating of pay values in lode mining claims, and that

W. J. Sutherland, one of the defendants in this case,

was acquainted with these facts. That about that time

he met the said Sutherland in Oakland, California, and

that said Sutherland had special ability to promote and



sell property of the kind in question, at least plaintiff

believed he had, and that Sutherland proposed to plain-

tiff that he and plaintiff enter into a co-partnership for

the sale and promotion of mining claims throughout the

world, and particularly in the District of Alaska, and

all of the Gilbert group of mines and others as they

might obtain control of for the purpose of promotion

and sale, and that said Pearce, by reason of his expert

knowledge in the superintending, opening up and devel-

opment of properties, should have control of this part

of the business. Here the plaintiff gives the substance

of what appears to be many conversations between him-

self and Sutherland in regard to the entering into of

a copartnership arrangement and the negotiation with

Gilbert and the obtaining from him of a working bond

and option to purchase the Gilbert property and the

taking of the option or agreement in the name of Suth-

erland and which the plaintiff claims was for the use

and benefit of the copartnership. And further state-

ments are made of representations that were made to

the plaintiff by Sutherland, which the plaintiff relied

upon. Just why the pleader should go into detail con-

cerning these conversations had between Sutherland and

Pearce we do not know, except to endeavor to weave

such conversations into and make them a part of the

written agreement, which is stated in paragraph 7. It

was agreed between the two parties that this contract

should be evidenced in writing, and it was reduced to

writing and prepared and executed on the 12th day of

July, 1901, the full text of which is on pages 9 and 10

of the record. The contract does not by any means



cover as wide a field for transaction as apparently was

talked over by Sutherland and Pearce before the exe-

cution of tlie same. It is in no wise as specific as the

conversations and matters contained therein, nor as cer-

tain or definite, and the pleader has ingenuously endeav-

ored to add to, modify and enlarge the covenants of the

written agreement by the facts which he has pleaded.

This, as we understand, cannot be done, but the con-

tract must control. As a matter of inducement, such

extraneous facts may be pleaded, but they do not be-

come a part of the written contract.

The paragraphs of the complaint immediately fol-

lowing the setting out of the agreement seem to be

pleaded for this same purpose and is followed up by

the assertion that Sutherland proposed that he and the

plaintiff should form a corporation under the laws of

the State of New York to take over the property in

question, and that the corporation should take over this

alleged copartnership property in trust for Sutherland

and Pearce, and the amount of the capital stock of the

corporation was talked over, and it should be 100,000

shares, and .that the corporation should issue to Suth-

erland, for the joint ownership of himself and Pearce,

99,995 shares, putting Pearce and Sutherland in con-

trol, and that the remaining shares should be taken by

employes of Sutherland and held in trust for the plain-

tiff and Sutherland; this all met plaintiff's approval,

and the corporation was formed under the laws of the

State of New York, and is known as The Alaska Per-

severance Mining Company, and that Pearce and Suth-



erland and three other parties became the incorporators,

and that one share of stock was issued to each of the

incorporators, and none other at that time were issued

or subscribed for, and the bond or option of the Gilbert

property, which Pearce claims was held in trust for

him and Sutherland, was transferred to the corpora-

tion, and the 99,995 shares were issued to Sutherland

for the use and benefit of himself and Pearce; that this

amount of capital stock was issued in this manner and

to pay for or taken in lieu of the interest which the

said Sutherland and Pearce had in and to the Gilbert

property; that this was all agreed to by Pearce and

the transfer of the option was an absolute one on its

face, impressed with no trust whatever, and was a trans-

fer of all the alleged copartnership property of Suth-

erland and Pearce.

According to the allegations of the complaint, the

plaintiff returned to Juneau, Alaska, from New York,

and entered upon the duties which had been assigned

to him as the superintendent and manager of the Alaska

Perseverance Mining Company, took control of the mines

at a salary of three hundred dollars per month, which

money, paid to him as salary, was obtained upon the

faith and credit of the capital stock of the corporation.

Just why the pleader should use the latter terms and

not more definite terms in explaining how the money

was raised, we are at a loss to know. The plaintiff

evidently knows as to whether or not the stock of the

company was sold, hypothecated or pledged, and he

should, in all fairness, state what was done with it.



The plaintiff then states that he located certain other

placer and quartz claims upon the recommendation of

Sutherland, in the name of the Alaska Perseverance

Mining Company, but asserts that they were to be held

in trust for Pearce and Sutherland, and these locations

were made while Pearce was in the employ of the cor-

poration as its superintendent, and receiving the sum

of $300 per month, money being raised in the manner

stated herein. Pearce remained in the service of the

company from 1901 until July, 1905. Sutherland, dur-

ing this time, was in New York, London, Paris and

elsewhere, raising money upon the sole faith and credit

of the capital stock of the corporation issued to him

in the manner stated above, and in this manner an aggre-

gate amciint of $110,000' was raised by Sutherland and

expended by the plaintiff in the development of the

properties. Pearce was at this time, and covering this

period, a member of the board of directors of the cor-

poration and its general superintendent. The property

was being experted during this time, and sometime prior

to 1905 the plaintiff appears to have become somewhat

inquisitive about the management of affairs, and then the

Gilbert deed of th-e property is sent to Pearce for rec-

ording, and the plaintiff believed at that time that Gil-

bert had been paid with money raised upon the faith

and credit of the capital stock of the corporation held

by Sutherland.

It will be noted up to paragraph 14 that Sutherland

has been doing nothing more than carrying out the duties

of his trust, if such a trust existed, or, on the other



hand, performing such duties as he should have, as

president of the company, obtaining money to open up

and develop the mines; that Sutherland proceeded to

the letting of contracts, erection of a 100-stamp mill to

work the ore from the mines, surveying tramways, rail-

roads, etc., and, as the pleader states, gave every evi-

dence of an intention not to sell and dispose of the

mine, but to hold and operate the same. Plaintiff did

nothing more, according to his allegations, than to make

inquiries of Sutherland concerning his acts and the non-

sale of the property, but states that he got no satisfac-

tion out of Sutherland. Then the pleader alleges and

accuses Sutherland of robbery, cheating and defrauding

the plaintiff, and, to carry out these purposes, con-

spiring with the corporation and the removal of Pearce

as the superintendent of the property in 1905, supplant-

ing him by John R. Mitchell. Pearce claims that prior

to 1905 he had constantly been led to believe that Suth-

erland was getting ready for the sale of the mining

property. The actions of Pearce, his connection with

the corporation as one of its incorporators and a mem-

ber of the board of directors and superintendent of the

property of the company, the prior allegations of the

complaint all belie this statement. It suddenly dawned

upon him when he was removed and his position filled

by Mitchell that he had been wronged. This erstwhile

expert miner, mining engineer and superintendent of

mines had been misled, duped and robbed by Suther-

land, ^^who knew nothing about mining/^

Plaintiff further claims that after June, 1905, Suth-
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erland refused to recognize the existence of the copart-

nership between plaintiff and Sutherland, etc., and that

said Sutherland refuses to account to plaintiff for and

in regard to any of said property or of said stock, or

account to him for any expenditures and disbursements

made, etc. Here the pleader is evidently seizing both

horns of the dilemma, claiming first that Pearce is a

part owner of the real and personal property of the

corporation and at the same time a part owner in the

cs^nial ^stock of the corporation issued to Sutherland.

"J^he pleader is evidently also endeavoring by the allega-

ions of the^T complaint to have the court declare that

the corporation is either a trustee by construction or

that it took the title of the property burdened with an

express, t.ust, which two conditions could not exist.

Pearce stood by, saw the stock of the company sold,

pledged or hypothecated to innocent persons, and after

the money had been raised ^'upon the faith and credit''

of the capital stock of the corporation, and the prop-

erty, according to his own allegations, proven to be

worth millions of dollars, then aserts a right to be part

owner in the same, or, if he cannot establish the fact

that he is part owner of the property of the corpora-

tion, then he switches off and desires the court to ad-

judge that he is at least part owner in the stock of the

corporation which was turned over to Sutherland.

Pearce fears that Sutherland is contemplating re-

ducing large quantities of ore to bullion and removing

the proceeds from the jurisdiction of the court and sell-

ing off personal property of the corporation, converting
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the property into money, and leaving the jurisdiction

of the court with that amount, but we are of the opinion

that the court, upon the reading of the complaint, will

come to the conclusion that Mr. Pearce has no grounds

for his fears and the contemplated wrongs. Pearce is

also very much worried over the fact that Sutherland

will dispose of the capital stock of the corporation to

innocent purchasers, but it does not seem that he has

been very much worried over this matter for some four

or five years while he was superintendent and Was ev i

receiving his salary from the proceeds of the sale o.*

pledging of the stock of the company to innocent per-

sons and persons without notice, nor did hei have any

pangs of conscience when $110',000 was being procured

upon the '^sole faith and credit^' of the capital stock

of the corporation, and being expended by him upon the

property.

The pleader proceeds in one form or another and

reiterates it over and over that Pearce is the owner of

one-third of the mining claims, rights and personal prop-

erty described in the complaint, and reiterates over and

over and states that at the same time Pearce should

be decreed to be the owner of one-third of the capital

stock of the corporation which was issued to Suther-

land, and at times the pleader will state that the indebt-

edness of the company was contracted upon "the faith

of the property of the corporation/^ and other times

state that it was contracted ''upon the faith and credit''

of the capital stock of the corporation, thus seeking to

take advantage of two different theories of the case.
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The prayer of the complaint follows up this double-

barreled theory, that is, it is desired to have the officers

of the Alaska Perseverance Mining Company brought

into court and required to surrender up possession of.

the stock books and everything connected with the prop-

erties in question, and that the court appoint a receiver

to take control of the mining properties, consisting of

all the machinery and personal and real property, and

that the property be operated under the control of the

receiver, and that profits derived from the running and

operating of the mill be applied to the payment of the

debts lawfully created by Sutherland, and after they

are fully paid the surplus to be held for distribution

upon the dissolution of the partnership, and,

(2) That the stock of the Alaska Perseverance Min-

ing Company be empounded in the hands of persons

holding the same and that relief be granted upon the

theory that it is a corporation and not a trustee, and

that Sutherland be treated as a trustee, holding the

stock issued to him (or at least one-third of it) in trust

for plaintiff, etc.

By a careful study of the bill of complaint it will

appear that almost every rule of pleading is violated.

Carter's Alaska Code provides. Sec. 54, p. 155:

^^All the forms of pleading heretofore existing in

actions at law, suits in equity * * * are abolished,

and hereafter the forms of pleading in courts of record

and rules by which the sufficiency of the pleadings is

to be determined shall be those prescribed by this code.''
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Section 57, p. 156, of the same code, and the second

subdivision thereof, is as follows:

*^The complaint shall contain a plain and concise

statement of the facts constituting the cause of action

without unnecessary repetition/'

We have attempted to cull from the document in

question some of what the pleader evidently relies upon

as the material allegations, and in order that we may
in a short and concise way present the points raised by

the separate demurrers of the defendants, as well as

the motion to strike paragraphs 20 to 24, inclusive, and

in the presentation of the law of the case, we will pro-

ceed in the following order, to-wit:

First, the consideration of the demurrer of the de-

fendant, the Alaska Perseverance Mining Company;

Second, the demurrer of the defendant, W. J. Suth-

erland
;

Third, the motion to strike.

In proceeding in this manner, we have somewhat re-

versed the order of things, but it was for the reason

that we consider the complaint vulnerable to a demurrer

of the kind filed herein, both with and without the alle-

gations stricken from it, that is, we shall contend that

the allegations stricken, as a matter of fact and as a

matter of law, add nothing to the complaint.

I.

DEMURRER OF THE DEFENDANT, THE ALAS-

KA PERSEVERANCE MINING COMPANY.
We contend that it appears upon the face of the
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complaint and that this demurrer raises the following

points for consideration, and shall consider them in the

following order, to-wit:

(a) THAT SEVEEAL CAUSES OF ACTION
HAVE BEEN IMPROPERLY UNITED AND THAT
THERE IS A MISJOINDER OF PARTIES DE-

FENDANT.

The common law word '' multifariousness,'' perhaps,

covers this heading, and that word is used b ythe plain-

tiff in his brief and is applied to an improper joinder

of causes of action in one bill— a union of matters that

cannot be prosecuted together, however stated. By mul-

tifariousness is meant the improper joining in one bill

distinct and independent matters and thereby confound-

ing them— as, for example, the uniting in one bill of

several matters perfectly distinct and unconnected

against c.:e defendant; or the demand of several mat-

ters of a distinct and independent nature against sev-

eral defendants in the same bill. (Bliss on Code Plead- *

in. Sec. 289. Second Ed.)

The same authority states. Sec. 290, that

'^The rule under the code pleading requires that each
cause of action should be stated separately." (The
Alaska Code has this provision.) ''I would define 'du-

plicity'— or 'doubleness' in pleading— as the term
should now be used, to be a union in one statement of

matters constituting two or more causes of action, either

to support a single right of recovery— as, in duplicity

at common law— or distinct recoveries based upon each

cause of action. The pleading is equally doubled whether
the single statement embraces causes of action that might
have been properly united had they been separately

states, or causes of action the union of which is alto-

gether forbidden, the latter being also a misjoinder, anl
made one of the grounds of demurrer. The term 'mul-

tifariousness,' synonymous with 'misjoinder,' under tho
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Code, is still used, and is convenient as at once calling

to mind the equity practice, and thus enabling us to

better understand the equity rule as embodied by the

Code.

The statutory term ^misjoinder' applies to such

unions as are altogether forbidden, whether improperly
intermingled in one statement or separately stated, or

whether in actions formerly called legal or equitable.^'

We further contend that different causes of action

cannot be united in the same complaint against any num-

ber of defendants, whether these different causes of ac-

tion are intermingled or separately stated unless the

relief demanded is the same against all of the defend-

ants. In the case at bar it is evident from the complaint

that the pleader has endeavored to state a cause of ac-

tion against W. J. Sutherland as trustee, holding him

to account to plaintiff Pearce for the 99,995 shares of

capital stock of the corporation issued and delivered to

him by the Perseverance company, and for expenditures

of money, etc., by Sutherland, and, in fact, praying for

an accounting of what is termed the copartnership busi-

ness and transactions existing between Pearce and Suth-

erland. This, then, is a transaction connected in no

wise with the aff'airs of the corporation defendant and

would only aft'ect the defendant Sutherland. Then, in-

termingled with these matters, and without being sepa-

rately stated, the plaintiff is seeking to hold the corpora-

tion on the theory that it is a trustee, either express

or by operation of law, of all the real and personal prop-

erty set out in the complaint, and prays that a receiver

be appointed and the assets of said corporation be mar-

shalled, the debts paid, and the affairs of the corpora-
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tion be wound up and its property distributed among

those who are entitled to it.

We do not think that two such causes of action can

be united in the same complaint, even if they were sep-

arately stated.

(b) THAT THE COURT IS WITHOUT JURIS-

DICTION TO GRANT THE RELIEF PRAYED
FOR AS AGAINST THIS DEFENDANT AND TO
APPOINT A RECEIVER OF THIS CORPORA-
TION WITH A VIEW TO WINDING UP ITS

AFFAIRS AND DISTRIBUTING ITS ASSETS,

ETC.

The I laska Perseverance Mining Company, insofar

as the District of Alaska is concerned, is a foreign cor-

poration, organized and existing under the laws of the

State of New York, qualified to do and doing business

in Alaska and holding property therein. The relief de-

manded against said corporation in the appointment of

a receiver and the winding up of its affairs, and the

court in Alaska is applied to for this relief. The statute

of Alaska pertaining to foreign corporations doing busi-

ness therein compels such corporation to comply with

certain requirements, and among those requirements is

the appointment of an agent within the District of Alas-

ka upon whom service of process may be had. (Sec.

225, pp. 401 and 402, Carter's Code.) But no jurisdic-

tion is conferred upon the Alaska court to grant plain-

tiff the relief demanded against the corporation defend-

ant.
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In the case of Sidway v, Missouri Land Co., etc., Ltd.,

101 Fed., p. 481, the plaintiff Sidway was a stockholder

of said corporation defendant, which corporation was

organized under the laws of the United Kingdom of

Great Britain and Ireland, with its principal office lo-

cated at Edinburgh, Scotland, where its directors and

all its stockholders, except the complainant, and one or

two others, holders of about 2,500' shares— the complain-

ant representing 1,000 shares— resided. The court in

rendering the decision stated:

^ * The company was organized principally for the pur-
pose of acquiring and selling lands in the State of Mis-
souri and adjacent states, with a local business office

and manager, located in Newton county, in this district.
* * * The bill sets out with some particularity the

history and management of this business by the board
of directors through its general manager, and claims
that its affairs have been so managed and conducted as

to show a wasteful extravagance and unaccounted for

expenditures, lack of good business judgment and ad-

ministration, so as to greatly depreciate the value of the

stock.''

And generally complained of the mismanagement of

the affairs of the corporation and the refusal of the

directors to permit the complainant to inspect its books,

and with further allegations that the corporation has

wholly failed of the purpose for which it was organized,

and the business should be wound up and its assets

distributed among the shareholders equitably, and a re-

ceiver may be appointed to take charge of the property,

books, accounts, and after all debts all of which are

within the jurisdiction of the court, that an account be

taken of the assets of the company and that the assets
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be distributed among its shareholders in snch manner as

to the court seems equitable. That there was no alle-

gation of insolvency of the corporation in this case, in

fact, it was admitted that the company had assets suf-

ficient, if propertly managed, to meet its outstanding

obligations and to yield a dividend to its stockholders,

and the court stated:

^^The important question, therefore, to be decided
is, has the court the right to interpose at the relation

of a single resident minority stockholder to take charge
of the business and property of this foreign corpora-
tion, and run it, through a receiver, with a view to wind-
ing up its affairs and distributing its assets among its

creditors and stockholders?"

Ag:ain, the learned Judge, on page 484, in the same

case, stales:

'^The question, therefore, arises whether or not u

court of equity in the jurisdiction where the foreign

corporation has a situs for transacting its business, and
where its property is situated, and without the presence
of its non-resident directors, has jurisdiction, at the suit

of a mniority stockholder who complains alone of the

internal management of its affairs * * * to appoint

a receiver for such corporation and thereby assume the

management of its business with a view to winding up
its affairs and distributing its assets. While there are

persuasive reasons which appeal to a chancellor to exert

to the utmost his power to come to the relief of the

resident stockholder, and save him the trouble, expense

and possible unequal chances of seeking redress in a

distant foreign jurisdiction, it is sufficient for this court

to say that, in the absence of a statute conferring such

jurisdiction the settled rules of equity seem to answer

the question in the negative."

This case, we think, is on all fours with the case at
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bar, for we contend, and think we will successfully main-

tain this contention, that Pearce, if he has any interest

at all in the mining property described in the complaint,

it is by virtue of his being a minority non-resident stock-

holder in the corporation defendant. No allegation of

insolvency is in the complaint and the relief prayed for

about the same as in the Sidway case, hence the same

rule of law is applicable.

This doctrine is also supported by the case of Leary

V. Columbia River S P. S. Nav. Co., et al., 82 Fed. Rep.,

p. 775. In this case Leary was a citizen of the State of

Washington and stockholder in an Oregon corporation,

and he brought suit in equity in the State of Washing-

ton against the corporation and against its officers, who

were citizens of Oregon. The bill alleged an abuse by

said officers of their trust in utterly dissipating the

earnings of the corporation, and a consequent danger

of its insolvency, and prayed for a receivership, and

for a decree that the individual defendants account and

make good the depletion, etc., and the court, in passing

upon the cause, concluded as follows:

''The authorities cited by counsel for the defendant

corporation show clearly and strongly that courts having

jurisdiction to enforce their decrees in the state where

the corporation has its home office should be resorted

to in all cases where it is necessary to inquire into and

regulate the internal affairs of the corporation. Thomp.
Corp., Sec. 8011; Gregory v. Railroad Co., 40' N. J. Eq.

38; Mining Co. v. Field 20 Atlantic 10'39; 8 Am. & Eng.

Enc. I., pp. 378 & 379. I consider that it will be unwise

and a dangerous precedent for a court of equity to take

control of the property of a foreign corporation with

a view to experimenting to ascertain if the stockholder's
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investment may not be made more profitable to him
by having the business of the corporation conducted by
a receiver, instead of officers and agents chosen by a

majority of the stockholders."

The court further states as to its jurisdiction to

act in the premises, to-wit:

''While in such a suit against a corporation and its

managing officers a receivership may be proper as a

mere conservative provision, incidental to the main ob-

ject of the bill, the principle does not apply to a case

where the officers, being beyond the jurisdiction, cannot

b6 brought to account, nor be compeled by the court to

restore ill-gotten gains, and where the appointment of a

receiver for the protection of complainant's interests,

is the main object of the suit."

A derrirrer was interposed to the complaint in the

Leary case, same as the case at bar, and was by the

court sustained. In the Sidway case, supra, the Leary

case is referred to with approval of the doctrines above

set forth.

See, to the same effect. Republican Mountain Sil-

ver Mines, Ltd., et al., v. Brown, 58 Fed., p. 645.

^ Hence, we contend that the Alaska court is without

authority and jurisdiction to appoint a receiver to either

conduct or wind up the affairs of the Alaska Persever-

ance Mining Company, which is a foreign corporation.

(c) THAT THE CONVEYANCE OF THE MIN-

ING PROPERTY IN QUESTION BY SUTHERLAND

AND GILBERT TO THE CORPORATION PUT AN

END TO ANY PARTNERSHIP BUSINESS, IF IT
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EVER EXISTED, BETWEEN PEARCE AND SUTH-
ERLAND.

For argument's sake, suppose it is admitted that

Pearce and Sutherland were copartners in the purchase

and sale of mining property and that the property de-

scribed in the complaint, being so many mining claims,

was held by said copartnership, and then the same is

conveyed under the circumstances set forth in the com-

plaint to the corporation defendant, there being no fraud

connected with this sale and it being perfectly satis-

factory to the plaintiff and he accepted stock in the cor-

poration in lieu of his interest in the property conveyed,

we contend that such a partnership under these circum-

stances between Sutherland and Pearce was dissolved,

because it is conceded that this was the only property

which said copartnership held, and the sale of this prop-

erty, necessarily, as stated above, put an end to such

copartnership. (See Thompson et at. v. Bowman, <3

Wall., 516; 18 Lawyers Ed. 136.)

(d) THAT THE PARTNERSHIP, IF IT EX-

ISTED, BETWEEN PEARCE AND SUTHERLAND
W^AS DISSOLVED BY INCORPORATION.

If Pearce and Sutherland were copartners in the

property in controversy and formed a corporation for

the purpose of taking over the property, and then con-

veyed the property, or caused it to be conveyed to said

corporation and received stock in the corporation in lieu

of their interest in the property conveyed, such actions

on the part of the said copartners dissolved the copart-
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nership. (See Parsons on Partnership; 4th Ed., Sec.

285, and notes.)

(e) THAT THE PROPERTY, WHEN CON-

VEYED TO THE CORPORATION, WAS NEITHER
IMPRESSED WITH AN EXPRESS TRUST OR A
TRUST BY OPERATION OF LAW.

The allegations of the complaint are broad enough,

perhaps, for the plaintiff to contend, but he cannot suc-

cessfully contend.

First, that the property was conveyed to the corpora-

tion with the express understanding that such convey-

ance was made in trust for the use and benefit of Suth-

erland and Pearce, or,

Second, that a trust has been created by operation

of law or a resulting trust.

Section 1046, at p. 355 of Carter's Annotated Alaska

Code, reads as follows:

''SALE OR TRANSFER OF REAL PROPERTY.

No estate or interest in real property, other than a

lease for a term not exceeding one year, nor any trust

or power concerning such property, can be created,

transferred or declared otherwise than by operation of

law, or by a conveyance or other instrument in writing

subscribed by the party creating, transferring, or de-

claring the same, or by his lawful agent under written

authority, and executed with such formalities as are

required by law."

Under this statute, if the plaintiff' 'lesired to declare

upon an express trust no such trust could be created

otherwise than as prescribed by this statute, and that



21

being by an instrument in writing subscribed by the

party creating, transferring or declaring the same, and

no such instrument being pleaded, no such trust could

have been created. It could not have been created by a

parole agreement, nor would the mere allegation in the

complaint that it was conveyed in trust to the corpora-

tion suffice. The written instrument and the pleading

of it are indispensable.

In regard to the second contention that a trust was

created by operation of law or the facts pleaded are

such as raise a resulting trust in favor of the plaintiff,

we have this to say: That insomuch as the complaint

shows that the consideration for the conveyance of the

property to the corporation was that the corporation

was to pay the purchase price of the property, for noth-

ing up to that time had been paid on it, and the issuance

of its capital stock in its payment on the transfer of the

bond, and it is shown that Gilbert was paid for the prop-

erty by money raised on the stock of the corporation and

under all other circumstances of the case no such thing

could have been created as a resulting trust in the plain-

tiff. And especially since plaintiff was one of the board

of trustees and consented to, assisted and directed such

transfer.

At page 1125, of the 15th Am. & Eng. Enc. Law, 2nd

Ed., under the letter "b,'' the author states as follows:

''If the deed ^ecites a consideration, even though it

be nominal, as paid by the grantee, this recital, as a

rule, in the absence of fraud or mistake, raises a conclu-

sive presumption of an intention that the grantee is to
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take the beneficial estate, and no extrinsic evidence is

admissable to contradict the recital and to show that

there was, in fact, no consideration, for the purpose of

raising a resulting trust in the grantor.'' (See authori-

ties cited in foot notes, same page.)

The corporation, assuming and paying the purchase

price of the property to Gilbert and issuing its stock

in full consideration for such conveyance, brings the

case directly within the doctrine of the above authorities.

(f) THAT THE PLAINTIFF IS GUILTY OF
LACHES.

Under this head we first desire to call the court's

attention to what we deem a parallel case to the one in

hand, and that is the case of Curtis, et al., v. Lakin,

et al.y 94 Fed. 251, and a fair statement of that case is

given in the syllabus, part of which reads as follows:

''The plaintiffs and the defendant Lakin entered into

a partnership for the purpose of lacating, developing,

and operating mines. While prospecting under tho

agreement, Lakin located mining claims in his own name
contrary to the agreement. And on July 27, 1894, con-

veyed a part interest to thir persons; that on March 6,

1896, the entire interest in the claims was transferred to

defendant corporation organized for that purpose in

exchange for stock. The complainants were first advised

of the sale of part interest in the claims in 1895, but

never communicated with Lakin for the purpose of ob-

taining an accounting or ascertaining his intention. On
November 13, 1897, about one year after plaintiffs were
informed of the conveyance to the corporation and two
years after the first conveyance, and after the claims

had increased in value to an amount exceeding two
hundred thousand dollars and expenditures had been

made in developing them they filed a bill against Lakin
and the corporation asking for a dissolution of the part-
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nership and an accounting and the defendant corpora-

tion be decreed a trustee for the benefit of plaintiffs.

Held that the plaintiffs had been guilty of laches barring
the suif

The complaint in this case was the subject of con-

siderable comment by Judge Thayer, who rendered the

opinion of the court, and among other things, the court

states

:

^^The bill does not disclose that the plaintiffs have
communicated with the alleged partner in any form or

he with them at any time since March, 1894, when he left

pears that they waited for about one year before bring-

Sacramento for the purpose of going to Utah ; while it ap-

ing this action, after they were advised that the mining
claims in controversy had been conveyed by Lakin and
his associates to a corporation and were therefore aware
that the stock of the corporation was liable to be placed

upon the market and pass into the hands of innocent pur-

chasers at any moment. It is not even averred that the

stock issued to Lakin which the plaintiffs seek to recover

is in his hands or that any efforts were made prior to

filing of the bill to prevent him from disposing of the

same for value to third persons. Besides, the excuse

which is given in the bill for waiting a year or more after

the mining claims were conveyed to the corporation be-

fore bringing a suit or taking any other steps to preserve

their rights to the property is unsatisfactory and there-

fore insufficient * * * j^ short, the allegations of

the bill are so vague and unsatisfactory and the failure

of the plaintiffs to disclose whether they have ever held

personal communication with defendant Lakin in 1894

and demand from him an account or explanation of his

conduct and purpose *is so significant that we are forced

to infer that for these two years prior to the filing of

the bill the plaintiffs were well aware that Lakin in-

tended to assert a right to dispose of the Utah claims

as his own without accountability to anyone. The facts

stated in the complaint no less than those which might

have been stated, but are left undisclosed leave little
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room for doubt that Lakin's intention with respect to

the Utah mines and his assertion of absolute title thereto
have been well known to the plaintiffs at least since

1895 when they learned that he had sold a half interest

therein for $15,000 and had appropriated the proceeds.
Men of average intelligence and business sagacity would
not ordinarily permit mining property in which they
had a large interest and which they believed to be valu-

able to be sold and otherwise dealt with by a third per-

son as his own, without remonstrance on their part.
*. * * "\Ye think therefore that the conclusion is well

warranted by the allegations of the bill that for more
than two years before it was filed the plaintiffs remained
silent and inactive, knowing that Lakin claimed the Utah
mines as his own, yet intending to assert a title thereto

in case they proved to be productive and valuable but

to deny all interest therein and all liability for obliga-

tions which Lakin might incur in attempt to develop them
provided they proved to be barren and valueless. This

seems to ' e the only reasonable explanation of the plain-

tiff's silence.

It results as a matter of law from the views which
we have thus far expressed with reference to the alle-

gations of the bill that it was filed too late to obtain re-

dress for the alleged grievances in a court of chancery.

It might be conceded for the present purpose tliat T,ne

agreement of February 1, 1902, between the plaintiffs

and Larkin created a co-partnership and that the Utaii

claims were located thereunder and the title thereto when
taken by Lakin in his own name were held by him in trust

for the benefit of himself and his co-partner. Neverthe-

less, when the plaintiffs were advised by Lakin 's conduct

with respect to the claims that he intended to repudiate

the trust and treat them as his own, they were bound
to assert their rights with reasonable diligence. The
rule that lapse of time will never bar the enforcement of

an express trust is applicable to those cases where there

has been no repudiation of the trust, or where the bene-

ficiaries have no reasonable ground to believe that the

trust has been or will be denied.''
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The court then cites several authorities in support

of this doctrine.

The court further states ^
' special reasons exist in the

case in hand which required the plaintiffs to be prompt
in the assertion of their rights when they became aware
that Lakin claimed the Utah property as his own. In
the first place the property consisted of mining claims
subject to great and sudden fluctuations in value and the
rule is that one claiming an interest in property of that
nature must take steps to establish his title with all con-

venient speed if he has reasonable grounds to believe

that such asserted interest will be denied by those in

possession of the property who are at the time engaged
in developing it. In cases of the latter kind, courts of

equity will refuse to grant relief if the complainant has
failed to bring suit for a comparatively short period
after the denial of his rights became known to him, un-

less a good excuse is offered for such delay, and they
will more readily hold that the cause of action is barred
by laches if it appears that the failure to sue was occa-

sioned in whole or in part by a desire on the part of the

complainant to ascertain how development work in

progress on the property would affect its value. Where
delay is occasioned by motives of the latter sort a litigant

is justly chargeable with bad faith which courts of

chancery always aim to discourage. In the second place

the conveyance of the Utah claims to a corporation and
the issuance of a large quantity of stock representing

their value was an act wliidi made it the duty of the

plaintiffs to be prompt in asserting their rights to protect

third parties from loss and damages which they might
possibly sustain by purchasing the stock.

'

'

We desire to apply the reasoning of the learned court

in the Lakin case to the case at bar. The pleading in

this case shows that Pearce had notice of Sutherland's

repudiation of any co-partnership agreement, if such

ever existed, for several years before this action was
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commenced, and the plaintiff complains of the fact that

Sutherland's conduct was such as to indicate that he

was the sole owner of the property. The plaintiff also

knew of the organization of the corporation and the

transfer of the property to it and the expenditure of

over $100,000 upon the property in the way of develop-

ing it by the corporation, which money was raised ''upon

the faith and credit'' of the stock of the corporation,

and knew that the corporation was treating the property

as its own, and he stood by for several years while act-

ing as superintendent of the corporation's property and

drawing pay as superintendent and never at any time

notified the corporation or its board of directors of any

interest that he was claiming in and to the property. He

also sat i.i council with the board of directors, being a

member of it, and nowhere is it claimed that he ever inti-

mated that he was part owner in the property.

Supporting this doctrine of laches, we also cite the

court's attention to the following cases:

Galliher v. Cadwell, 145 U. S., 372

;

New York City v. Pine, 185 U. S., 93

;

Hammond v. Hopkins) 143 U. S., 250;

McCahe v. Matthews, 155 U. S., 550;

Holgate v. Eaton, 116 U. S., 33.

ESTOPPEL.

(g) THE PLAINTIFF IS ESTOPPED BY HIS

ACTIONS, WORDS AND DEALINGS FROM NOW
CLAIMING THE RELIEF DEMANDED IN THE
COMPLAINT AS AGAINST THE CORPORATION.
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The plaintiff in this case is estopped by his own acts

and his general conduct to make any claim to the prop-

erty of the defendant corporation. In addition to laches

committed on his part, he has acted for a period of four

years as the servant of the defendant corporation and

never once informed it that he has any claim against its

properties, or any part thereof, or that he had any claim

to any of the capital stock issued by it. SneM v. Bank,

29, Oregon, 250; Bispham p. 424, Sec. 282; Thompson,

Cor., Vol. 4, Sec. 5268 ; Munson v. S. G. n C. R. Co., 8

N. E. 355.

^' Where actions or words leads others to believe in

the existence of certain facts the party inducing such
belief will not be permitted to allege the contrary of the

facts for which he has vouched.'^

Sec. 287, p. 433 Bispham 's Equity;

Am. & Eng. Ency. Law, 2nd Ed., Vol. 17, p. 879;

Luddington v. Batten, 111 Wis. 208;

Herbert v. Arthur, 140 Calif. 103.

In the case at bar, the plaintiff in taking employment

under the corporation in the capacity of superintendent

for the term of four years and receiving compensation

from its treasury, serving as director, in fact, fathered

the corporation, is estopped at this date to deny its cor-

porate existence and not having at any time during its

existence and not having at any time during said period

informed said corporation that he claimed any of its

property and is now precluded from asserting such claim.

W"e submit that by the plaintiff's standing by for over

four years observing the progress of the developing and
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opening up of the mines, observing the expenditure of

over $100,000 upon the property by innocent purchasers

or pledgees of the stock of the corporation, at no time

taking any pains to notify any one of his claim to any

part of the property or the stock of the corporation that

he should not now in equity and good conscience be per-

mitted to assert any claim to any property of the corpora-

tion either real or personal.

White V. Wansey et al, 116 Fed. 345

;

Curtis V. Lakin, et al., supra.

For the foregoing reasons, the lower court committed

no error in sustaining the demurrer of The Alaska Perse-

verance Mining Company.

II.

THE DEMURRER OF THE DEFENDANT W. J.

SUTHERLAND.

Replying to the appellant's brief in regard to the

alleged error of the trial court in sustaining the demur-

rer of the defendant W. J. Sutherland to the plaintiff's

bill, we contend.

First. That the bill shows that several causes of

action have been improperly joined, and in support of

that contention, we adopt the reasoning used by us to

sustain the demurrer of the defendant corporation above.

Second. That the court had no jurisdiction of the

subject matter of this suit as against defedant Suther-

land, and in that regard we contend that since the cor-

poration is a foreign corporation, being a citizen of the
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State of New York and having its home office in New
York City, and the defendant Sutherland being a citi-

zen of New York and a resident of New York City, and

the capital stock of the corporation being personal prop-

erty and having its situs at the domicile of the owner,

holder or pledgee, and since under the allegations of the

bill the stock is all hpyothecated or pledged in New

York, London or Paris, and the said stock is not within

the jurisdiction of this court, the court has no jurisdic-

tion to sit to take an accounting between the plaintiff and

the defendant Sutherland involving the ownership or

right of possession of the stock of the defendant corpora-

tion..

As to the situs of the stock of this corporation and

the power of the court to control it, we call the court's

attention to:

Merritt et at. v. American Steel Barge Co., 79

Fed. at pages 234-5.

Ryan v. Seaboard R. R. Co., 83 Fed. 889.

Kilgour v. New Orleans Gas & Light Co., Federal

Cases, Vol. 14, Case. No. 7764.

At the commencement of this suit the defendant Suth-

erland was temporarily in the District of Alaska on busi-

ness connected with his duties as president of the defend-

ant corporation, and it is not alleged that the said Suth-

erland had with him the aforesaid stock, or that the stock

or any of it was within the District of Alaska. There is

no question but that the defendant Sutherland while per-

sonally within the jurisdiction of the court of Alaska
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could submit himself personally to its jurisdiction, but

the court could not enforce any judgment that it might

render against him in the matter of an accounting when

the subject matter is not within its jurisdiction, to-wit:

The capital stock of the corporation. The said stock is

not within reach of any order the court could make. As

was said in support of the demurrer for the defendant

corporation, this court would have no right to order the

corporation to disclose its books or do any other thing

pertaining to its internal affairs. All the authorities

cited there are equally applicable here.

Third. In the matter of the misjoinder of parties

defendant urged in the third clause of the demurrer, and

the matter of the several causes of action improperly

united, an J urged in the fourt clause of the demurrer,

we adopt the reasoning heretofore urged under the same

subject in the argument of the demurrer for the cor-

poration above.

Fourth. In considering the fifth clause of demurrer,

that is, that the complaint or bill does not state facts

sufficient to constitute a cause of action against this de-

fendant or to entitle the plaintiff to the relief demanded,

or to any relief whatsoever, we contend that the alleged

contract of co-partnership set out in the bill is incap-

able of intelligent construction and cannot be applied to

any condition of affairs, and particularly to the mat-

ters alleged to exist between the parties hereto; that it

is the province of the plaintiff to determine for the court

what the proper construction of the contract is, but in

that, so far as the bill shows, he has wholly failed. When
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we attempt to apply the terms contained in the contract

to the conditions set out and couched in the bill, we are

unable to do it. In the first place, the contract itself ad-

mits that the plaintiff and this defendant are ''jointly

interested" in some properties in the territory of Alas-

ka. According to the bill, the only property they had

any interest in at the time of the making of this contract

was the alleged working bond and option on the Gilbert

properties. The contract further provides, "that the

said Sutherland and Pearce shall work together in ob-

taining, promotion and disposal of all properties they are

now, or shall hereafter become jointly interested." The

bill alleges that the Gilbert property is referred to in this

clause. According to the bill, they have already ob-

tained the property, that is to say, the bond and option.

The word "promotion" we infer is used in its ordinary

sense, and we understand that to be with reference to the

incorporation of companies or a company to take over or

buy the property. That act, according to the bill, they

performed when they incorporated and organized the

defendant corporation, the Alaska Perseverance Mining

Company. We further understand that the term "dis-

posal" was complied with and satisfied when the option

aforesaid was assigned to the defendant corporation by

the said Sutherland. The defendant corporation having

been organized as a mining corporation and for mining

purposes, and the word "disposal" being used in its or-

dinary sense, we would not consider this part of the con-

tract as authorizing the creation of a trustee and the

transferring of the option to the trustee in trust, and for

that reason, we believe that the contract itself contra-
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dstci the allegations of the bill. The contract further

provides '

' that ont of the net profits received by the said

Sutherland from and out of said property, said Suth-

erland will pay and deliver to the said Pearce, one-third

thereof in money, bonds and stocks, and that out of the

net profits received by the said Pearce from and out of

said properties, other than salary, said Pearce will pay

and deliver to said Sutherland one-half thereof, in money,

stocks and bonds." We submit that we are wholly un-

able to construe or determine what that part of the con-

tract means. In any event, it provides for nothing but

the division of net profits. It is further provided that

neither one shall receive such profits without first hav-

ing rendered services therefor, and in obtaining, promo-

tion, and disposal of the said properties. The terms of

this contract do not permit of nor include the develop-

ment of mining properties, the exploration of mining

properties or the operation of mining properties. It

does not provide that anybody shall furnish funds to

buy property nor any method whatever of acquiring

properties. There is no partnership fund provided for;

no partnership expenses provided for, nor partnership

profits. As argued heretofore in this brief, we contend

that the matters set out in paragraphs 4, 5, and 6, as to

the formation and purpose of the partnership were all

merged in the writing set out, and that those terms are

not a part of the contract. Notwithstanding the allega-

tions contained in paragraphs 8 and 9 of plaintiff's bill,

we cannot believe that the defendant corporation was or-

ganized and incorporated pursuant to that contract nor

that it was created as a trust company or a trustee ,nor
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that the corporation accepted the assignment of the al-

leged bond and option in trust or in any other manner

than by purchase. It is not alleged that that bond or op-

tion was of any value whatever. It is certain that it car-

ried an obligation to pay the owner, Joseph T. Gilbert,

$200,000 in money. That is the price which plaintiff says

that Gilbert was to be paid for the said mines. That op-

tion was taken in the name of the defendant Sutherland.

In executing that option, Sutherland obligated himself to

pay the said Gilbert $200,000' in money, and for aught

the bill discloses, when the corporation took the assign-

ment of that bond, it asumed that obligation, which is in-

consistent with a transfer in trust, as we ordinarily un-

derstand such things.

It is not alleged anywhere in the bill that either the

defendant Sutherland or the plaintiff have at any time

received any net profits from the Gilbert properties, nor

any properties. It is nowhere alleged that any profits

have accrued from said properties, nor that any profits

are likely to accrue. There could be no profits resulting

from this transaction. In the first place, the plaintiff

alleges in paragraph 4 of his bill that Gilbert's price as

aforesaid was $200i,000; that plaintiff by reason of his

knowledge of the property ^'was satisfied" that the

mines by '^intelligent development, exploration^' and

''opening" could be demonstrated as worth many mil-

lions of dollars. That, in our opinion, is tantamount to

alleging that at the time of the taking of this option and

the transferring of the same to defendant company the

property was worth no greater sum than Gilbert's price
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of $200,000. And there could be no gain in value for

which profits could be claimed, and it is not claimed

that Sutherland ever sold the mines or did anything else

by which profits would flow to him. If the mines were to

be sold by either Pearce or Sutherland after the assign-

ment of the option to the defendant company, it would

have been by the consent of the company, and their

profits would have been commissions only. It is not

claimed that either plaintiff or the said Sutherland was

entitled to a commission on the sale of the bond to the

corporation, or that they were entitled to any of its

stock as promoters, so that no profits have at any time

accrued.

This aHeged contract is world-wide in its scope, indef-

inite in its terms, uncertain as to subject matter, duration

and purposes, and incapable of application. It is of such

a character that by sufficient allegations it might be ap-

plied to any property or property interests that the de-

fendant Sutherland might have in any part of the world

;

either such property as he now has or may hereafter re-

ceive. All that seems necessary to apply this to any of

Sutherland's property would be for the plaintiff to al-

lege that any certain property was contemplated and in-

tended in such contract. We believe that this alleged

contract is such an one that a court of equity would

never lend its aid to, and -that it falls squarely within

the rule applied by the court in the case of

Marks v. Gates et al, 154 Fed. Rep. 481,

and we would here call the court's attention to that case

and the cases therein cited.
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We have discussed the question of laches, as well as

the question of estoppel, hereinbefore in our argument

in support of the demurrer of the defendant corporation,

and the arguments there set out apply with equal force

here. The defendant Sutherland stands in a like rela-

tion in the case at bar as did the defendant Lakin in the

case of

Curtis V. Lakin et al., reported in the 94th Fed. at

page 251.

In that case, the court stated as follows

:

"The bill does not disclose that the plaintiffs have
communicated with their alleged partner in any form, or
he with them, at any time since March, 1894, when he
left Sacramento for the purpose of going to Utah ; while
it appears that they waited for about one year before
bringing this action, after they were advised that the

mining claims in controversy had been conveyed by La-
kin and his associates to a corporation and were there-

fore aware that the stock of the corporation was liable

to be placed upon the market and pass into the hands of

innocent purchasers at any moment. It is not even
averred that the stock issued to Lakin which the plain-

tiffs seek to recover is still in his hands, or that any
efforts were made prior to the filing of the bill to pre-

vent him from disposing of the same for value to third

persons. * * * It is not even averred that the per-

sons to whom Lakin sold a one-half interest in the claims

in the year of 1894, and who subsequently conveyed their

interest to the corporation and joined in its formation

were advised of the plaintiffs' alleged interest at the

date of either of said transactions, and in the absence of

such knowledge it is obvious that they, as well as all

other persons who may have acquired stock in the cor-

poration by purchase from any of the original promoters,

are entitled to full protection against the claims which
are now being asserted by the plaintiffs and that they

ought not to be subjected to costs of litigation in defense
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of their rights. In addition to an accounting, the relief

sought, as against the corporation, is that it be compelled
to issue fully one-third of its capital stock to the plain-

tiffs, all of which stock was issued on the organization

of the company, at least one year before this suit was
instituted, and the bill does not show that it is possible

to afford such relief without injury to numerous third

parties into whose hands the stock in question, or a large

portion of it, may have passed during the period which
elapsed before the bill was filed/'

In the case at bar it is shown affirmatively that all the

stock of the defendant corporation was issued six years

before the commencement of this action and has been

used by Sutherland either by sale or pledging it for the

purpose of raising all of the money that has gone into the

opening up and development of the mine and paying

Pearce h:3 salary, and that the stock is not now in the

hands of Sutherland nor within the jurisdiction of the

trial court. We desire to call the court's attention also

to the opinion of Justice Brewer found on pages 96 to

100, inclusive, in

City of New York v. Pine, 185th U. S., 96 to 100.

Under the allegations of the complaint it was per-

fectly agreeable to Pearce that Sutherland take the stock

and use it in any manner that he (Sutherland) saw fit

for the purpose of raising money for the opening up and

development of the mines, and has stood by for six long

years, knowing that Sutherland was using the stock for

this purpose, and never has at any time made any effort

to procure his alleged share of the same, and never has

made a demand on Sutherland for it. It is conceded that

this stock has gone into the hands of innocent purchasers
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or pledgees, and we believe that Pearce is now estopped

from claiming any interest in or title to any of the stock

of the defendant corporation.

This alleged co-partnership was a secret entity, if it

existed, at all, based upon a secret agreement. There

were no visible marks by which the public could know or

ascertain the alleged relations of the parties herein. It

was a scheme, if the bill is to be believed, concocted by

two men, who either had no personal credit or did not

want to hazard their personal credit, to obtain credit and

to induce an unsuspecting public to put large amounts

of money into a mining project that was largely proble-

matical. And a scheme that would afford the plaintiff,

if it succeeded, a lucrative job.

Such a contract is against public policy— against good

conscience—and is void, and not enforceable in the courts.

Page Contracts, Vol. I., Sees. 406, 408.

Levy V. Spencer^ 18 Colo. 532.

Reed v. Johnson, 27 Wash. 42.

Clark V. Mining Co., 122 Fed. 243.

West V. Camden, 135 U. S. 507.

Thompson Corporations, Vol. I., Sec. 457.

Baldwin v. Canfield, 1 N. W. 261.

Cline V. James, 109 Fed. 961.

We believe that plaintiff's claim is inequitable, with-

out adequate consideration, unjust and unconscionable.

Nowhere in the bill, voluminous as it is, is it shown that

the plaintiff has ever contributed one single dollar of

money or other thing of value toward the alleged part-

nership business, either in the obtaining of this Gilbert
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property, or otherwise ; that the said Sutherland not only

took the alleged bond and option in his name, but that

whatever consideration was paid therefor, or whatever

expenses were incurred thereon, this defendant Suther-

land paid, if anything were paid. It further appears

from the bill that all moneys contributed to the alleged

partnership, if any partnership there were, and in the

development of these mining properties was furnished by

the defendant Sutherland, and in that he furnished the

$200,000 that paid the purchase price. He furnished

$110,000 that was paid out thereon by the plaintiff dur-

ing his incumbency as superintendent of the defendant

corporation 's property ; that he furnished the money that

paid the plaintiff's salary and living expenses for four

long years, during all of which time the plaintiff asked

no questions and made no complaint to either of the de-

fendants, and during all of which time the said defend-

ant Sutherland was giving him no information whatever

concerning his management of the corporation's business

or of his (Sutherland's ) disposition of the corporate

stock, as shown by paragraph 16 of the bill. The services

performed by the plaintiff in the superintendence of the

said mines and his duties therein were fully and amply

paid for by the defendant corporation in the salary of

$300 per month and his living expenses, which compensa-

tion was the reasonable and going salary for services of

the kind and nature which he performed, while at the

same time Sutherland was receiving no compensation for

the services which he was performing. It was solely by

the efforts of Sutherland that the property has been

opened up and developed, and if it has a value, it has
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been proven, not by any efforts of Pearce, but by those

of defendant Sutherland.

If the scheme had failed Sutherland would lose, not

Pearce; if the bond had been forfeited before it was

transferred, it would have been Sutherland's loss; if it

had been forfeited after it was transferred to the cor-

poration, it would have been the corporation's loss, not

Pearce 's; if it had been necessary for the corporation

to sue the stockholders on their subscriptions, Sutherland

was the subscriber, not Pearce ; Sutherland took every

and all chances, Pearce none; but when, after about six

years of diligent, vigorous work and the expenditure of

large amounts of money, it is apparently or the eve of

success, the obligations of the ^'bond and option" satis-

fied, the development all done and the mill ready, plain-

tiff bobs up serenely, claiming to be a secret partner of

the defendant Sutherland, and demands that the courts

put the defendant corporation in the hands of a receiver,

wind up the corporation and divide its assets between

him and Sutherland.

Trays et al. v. Johns, 52 Pac. 1113.

W esubmit there is no equity in favor of plaintiff and

he ought not to prevail.

III.

MOTION TO STRIKE.

Replying to appellant's brief in regara to the al-

leged error in the trial court in striking from appel-

lant's bill all of paragraphs 20' to 24 inclusive, we svy:

( /X^^Aj^ i ^/ ; r O Ci ^ ^ A /^
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That the matter contained in said paragraphs does net

negative laches in the plaintiff. The matter set out in

said paragraphs as therein alleged shows

:

(1) That plaintiff did not notify the defendant cor-

poration of his claim against its property until July^

190'5, nor make any demand for the recognition of his

said claim.

(2) That the alleged settlement was had outside the

jurisdiction of the court and in a foreign land and in-

volved parties other than the parties to this action and

likewise other interests.

(3) That alleged settlement was had five years after

the making of the alleged contract and provided for a

money penalty; that said settlement was made on the

part of til 3 defendants to prevent a threatened action

by the plaintiff; that such threatened action was abated

by the plaintiff until the time for the first payment.

(4) That said Sutherland then came into the juris-

diction, rushed the mill toward completion and would

have completed the same had not the earthquake at San

Francisco prevented such completion before the freeze-

up.

(5) That as soon as said alleged contract was made

Sutherland put Mitchell to work stoping the ore and

getting ready for a mill run, storing the rich ore in the

mine. That Sutherland had no intention (as claimed in

the bill) of carrying out the contract of settlement, but

designed thereby to defraud the plaintiff.

(6) That Sutherland asked plaintiff to extend the

time for first payment, but plaintiff refused and declared
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said contract of settlement forfeited, and that Suther-

land remained out of the jurisdiction.

(7) That said contract of settlement provided a

certain forfeiture personal to said Sutherland; that

plaintiff forfeited the same and commenced this ac-

tion.

It will be here noticed that the plaintiff claims that

the matter contained in said paragraphs was pleaded

for the express purpose of negativing laches, and for that

purpose plaintiff has alleged a further alleged conspiracy

on the part of Sutherland to defraud him. He alleges a

settlement ; that the settlement was not complied with by

Sutherland and that he (plaintiff) forfeited the penalty,

and the plaintiff now comes into a court of equity with the

forfeit money in his pocket and asks the court to hold

him free from laches, and says that such treachery on

Sutherland's part relieves plaintiff from the imputa-

tion of laches. If plaintiff had consented to a postpone-

ment of the first payment, Sutherland might have per-

formed all of the conditions of the alleged settlement

and have made this suit unnecessary. Sutherland might

have intended to make a mill run and take the money out

of the mine to meet his alleged contract of settlement,

and that he could not do by reason of the matters al-

leged. We infer from the allegations of the paragraph

so striken that plaintiff purposely defeated the object

of the alleged settlement contract and prevented its

performance by Sutherland, notwithstanding plaintiff's

assertions of fraud and deceit. If defendants had to

procure the money to meet the stipulated payment by a
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mill run and had but the time from July to December,

1906, in which to do so, it behooved them to rush the mill

to completion, and get the ore ready for milling, that

they might mill it and thus meet their alleged settlement

obligations, and in that event, their alleged haste was jus-

tified. And if they were prevented from completing the

mill by reason of the earthquake at San Francisco, and

thus prevented from milling the ore and meeting their

obligations on time, and that the matters alleged in said

paragraphs would indicate, then Sutherland's request

for a postponement of the time for first payment was a

reasonable and business-like request, and based upon un-

controllable conditions that would appeal to a court of

equity upon an application of the defendants for a stay

of the alleged forfeiture. The alleged $60,000' was a

mere bagatelle compared with the alleged value of the

mine, and with the ore alleged already to have been stop-

ed in the mines and ready for milling. Within all rea-

son the defendants would rather have paid the said $60,-

000 than to have even attempted to commit the "crimes'*

charged in said several paragraphs. But, however, that

may be, the plaintiff elected to forfeit the settlement

contract, pocket the penalty, come into a court of equity

with the defendants' money jingling in his purse, and be-

seech the court to extend its strong arm in his behalf and

offering this alleged contract as an excuse for his delay.

In New York City v. Pine, 185 U. S., p. 93,

The court held that a pending settlement did not excuse

laches. We believe that he plaintiff's excuse in the case

at bar is much weaker than the excuse offered in the case

of Nw York City v. Pine, supra.
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The forbearance to sue alleged to have been stipulated

in said alleged settlement might have been sufficient con-

sideration to support the contract of settlement, and such

contract would support an action for damages, but the al-

leged settlement contract was not a contract not to sue,

and would furnish no excuse for delay if it had been.

If the matters contained in said paragraphs were al-

lowed to remain in the bill, and the defendants, or either

of them, ruled to answer, the denial of these allegations

would raise immaterial issue. A litigant is not only re- \

Squired to come into a court of equity with clean hands,

but to keep them clean.

Davis V. Brown, 23 U. S. App. 579.
^^^

If the alleged settlement was in fact a settlement, it I r i'

is a matter of defense. If it were only an attempted set-
j

)

tlement, it is immaterial how or why it failed. I j^

When the bill, in other parts, shows that the defend- :

ants are both citizens of the State of New York, having

their residence, or domicile in New York City, and de- i

fendant Sutherland is president of the defendant com- j

pany, and that it was Sutherland's duties, under the al-

leged co-partnership to remain in New York, London and pVv

Paris, it is unfair in the plaintiff to allege, as he does in

the matter so stricken, that Sutherland remained out

of the jurisdiction of the trial court, and offered that as

an excuse for not sueing him earlier. It is one thing to

reside out of a jurisdiction and remain out, and another

thing to reside in the jurisdiction and go out and remain

out.

^
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In addition to what has been said on this matter it

will be noted that about 5 years had elapsed before the

making of the above said settlement, and we submit that

the court was right in striking the said matter.

IV.

CLOSING.

In closing our brief and herein adverting to some of

the matters contained in plaintiff's brief we call the

court's attention to the claim that this action grew out of

a mining partnership, and we submit that there is nothing

in the complaint to indicate such a beginning. We also

call attention to the language occurring in said brief at

the bottom of page 4, to-wit: "But that the defendant

subsequently voluntarily submitted himself to the juris-

diction by his general appearance, motions, and demur-

rers, and this fact is adverted to only in order to explain

the presence of this opinion in this record."

Plaintiff in the foregoing language refers to the opin-

ion of the trial court on page 98, 99, Printed Record. The

facts are not as claimed in the foregoing quotation. The

printed record does not contain the stipulation which de-

fines and shows the jurisdiction upon which the court

acted in this case, and this court cannot determine the

jurisdiction upon which the trial court proceeded with-

out such stipulation is supplied and included in the record

in this court. Defendant Sutherland's appearance was a

special, qualified and limited appearance, and not a gen-

eral, voluntary appearance. We believe this court should

have for its inspection the said stipulation of appearance

in considering plaintiff's arguments under his Specifica-

tion of Error No 3.
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In adverting to the request of plaintiff as contained in

his brief under said Specification of Error No. 3, to the

effect that if this court should find the demurrers well

taken and sustain the trial court, that he, plaintiff, be al-

lowed to amend his complaint, we call the court's atten-

tion to the orders sustaining the two demurrers found on

pages 53 and 55 of the Printed Record, and to the final

decree on page 56, Printed Record, where this language

is used: '^And the plaintiff, by his counsel, having in

open court announced that he did not desire to amend fur-

ther, but elected to stand upon his said third amended

complaint." The court will notice that this is the third

amended complaint. It would seem to us that the pleader

would be able to plead sufficient facts and in a sufficient

and proper manner to make a good and sufficient com-

plaint in a third effort at amendment, if it could be done

at all. We also think that when counsel refused to fur-

ther plead and announced that he would stand on his

complaint as it then was, he submitted his cause to the

final determination of the court, and waived any further

right to amend. We believe we have considered every

question involved in the record and that we have fairly

answered the plaintiff's brief and we submit that the trial

court committed no error in its rulings and that its final

decree should be sustained.

Respectfully submitted,

MALONEY & COBB,
R. F. LAFFOON,
WINN & BURTON,

Solicitors and Counsel for Defendants,

W. C. SHARPSTEIN,
Of Counsel.
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